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PREFACE. 


The General Assembly, by an Act approved February 13, 1864, di- 
rected that an election for delegates to a Convention of the people of 
the State of Missouri should be held on the first Monday of November, 
1864. At such election the qualified voters of the State were permitted 
to vote “for a State Convention” or “against a State Convention,” 
and it was provided that if the majority of the votes cast should be 
thrown for a Convention, that the Convention should assemble at St. 
Louis on the 6th January, 1865. The majority of votes having been re- 
turned ‘* for a State Convention,”’ the Convention assembled. 

The act gave the Convention authority “to proceed to consider, 1. 
Such amendments to the Constitution of the State as may be by them 
deemed necessary for the emancipation of slaves. 2. Such amendments 
to the Constitution of the State as may be by them deemed necessary 
to preserve in purity the elective franchise to loyal citizens, and such 
other amendments as may be by them deemed essential to the public 
good.” 

The Convention, besides considering amendments to the Constitution, 
promulgated an ordinance as follows: 


AN ORDINANCE PROVIDING FOR THE VACATING OF CERTAIN 
CIVIL OFFICES IN THE STATE, FILLING ’THE SAME ANEW, 
AND PROTECTING THE CITIZENS FROM INJURY AND HAR- 
ASSMENT. 


Be it ordained by the people of the State of Missouri, in Convention assembled, 
as follows: 


Src. 1. That the offices of the Judges of the Supreme Court, of all Circuit 
Courts, and of all courts of record, established by any act of the General As- 
sembly, and those of the Justices of all County Courts, of ail clerks of any of 
the aforesaid courts, of all Circuit Attorneys and their assistants, and of all 
Sheriffs and County Recorders, shall be vacated on the first day of May, one 
thousand eight hundred and sixty-five, and the same shal] be filled, for the re- 
mainder of the term of each of said offices respectively, by appointment by the 
Governor. The Governor shall, in like manner and with like effect, fill any 
vacancy now existing in any of said offices. Every person appointed by the 
Governor under this ordinance shall, before entering upon the discharge of the 
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duties of his office, take the oath prescribed in the second section of the “ Or- 
dinance defining the qualifications of voters and civil officers in this State,” 
adopted June tenth, one thousand eight hundred and sixty-two, and shall give 
bond in such form, in such sum, and with such security, as are required by ex- 
isting laws. 

Sec. 2, No person shall be prosecuted in any civil action, or criminal pro- 
ceeding, for or on account of any act by him done, performed, or executed, 
after the first day of January, one thousand eight hundred and sixty-one, by 
virtue of military authority vested in him by the United States, or that of this 
State, to do such act, or in pursuance of orders received by him or them from 
any person vested with such authority; and if any action or proceeding be 
brought or instituted against any person for the doing of any such act, the de- 
fendant may plead in bar thereof, and give this ordinance in evidence. The 
provisions of this section shall apply in all cases where suits are now pexd- 
ing, in the same manner and with like effect asin suits or actions hereafter 
brought. 


Judge Bates resigned his office, the resignation to take effect Febru- 
ary 1, 1865. 

Under this Ordinance, Governor Thomas C. Fletcher proceeded to fill 
the offices declared to be vacated by the ordinance of the Convention, 
and commissioned David Wagner, Walter L. Lovelace, and Nathaniel 
Holmes, as Judges of the Supreme Court, and commissioned Andrew 
W. Mead as clerk of the court. 

Judges Wagner and Lovelace issued an order calling a special term 
of the Supreme Court, to be held at St. Louis on Monday June 12, 1865. 
Judges Dryden and Bay, under their former commissions, also issued 
an order for a special term at St. Louis, to be held on Monday, June 12, 
1865. On that day Judges Dryden and Bay took their seats upon the 
bench and proceeded with the business of the court. 

On the 13th June, 1865, Governor Thomas C. Fletcher, through Brig. 
Gen. D. C. Coleman, Adjutant General of the State, addressed to 
Judges Dryden and Bay the following letter, which was delivered to 
them while sitting in court: 


EXEcurIvE DEPARTMENT, MissovRI, 
June 13, 1865. 


Sir: By the ordinance of the State Convention vacating certain offices, the 
offices of the Judges of the Supreme Court became vacant on the first day of 
May last. By virtue of the authority conferred on me by that ordinance, as 
Governor of the State of Missouri, I have caused commissions to be issued in 
legal form to Hon. David Wagner, Hon. Walter Lovelace, and Hon. Nathaniel 
Holmes, as Judges of the Supreme Court, and who have qualified as such 
Judges. 

The ordinance referred to is the supreme law on that subject, and it is my 
imperative duty to enforce it, which duty I shall pursue the most summary 
course in performing, and will treat as they deserve any acts on your part done 
in furtherance of a design to intrude yourselves into and usurp the powers of 
the office of a Judge of the Supreme Court. 

Respectfully yours, 
THOS, C. FLETCHER, 
Governor of Missouri. 
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Judges Dryden and Bay, claiming that they were still legally in office, 
refused to obey the order of Governor Thomas C. Fletcher or to vacate 
their seats, and so informed Gen. Coleman. Upon this refusal Gen. 
Coleman withdrew and returned with a poiice force, and presented to 
Judes Dryden and Bay the following military order of Governor Thom- 
as C. Fletcher, with the letter of instructions from the Governor ad- 
dressed to himself: 


HEADQUARTERS STATE OF MissouRI, 
Special Order.] June 14, 1865. 


I. The usurping Judges of the Supreme Court will be compclled to submit 
to the ordinance of the State Convention vacating certain offices. 


If. David Wagner, Walter L. Lovelace, and Nathaniel Holmes will be put 
in possession of the Supreme Court recom, in the Court House, at St. Louis, 
with all the records, seals, furniture, books and papers of the office of the clerk 
of the Supreme Court, 


Til. Brig. Gen. D. C. Coleman is charged with the execution of this order, 
and will employ such force for that purpose as he may deem necessary, and 
arrest all persons who may oppose him. 

THOS. C. FLETCHER, 
Governor and Commander-in-Chief. 


LETTER FROM GOY. FLETCHER TO GEN, COLEMAN. 


HEADQUARTERS STATE OF Missouri, 
June 14, 1865. 

GENERAL: Herewith please find special order directing you to enforce the 
ordinance of the State Convention vacating certain offices, by putting the re- 
cently appointed Judges of the Supreme Court into the possession of the 
court-room, records, &c., of that court. 

You will proceed to the Court-House, and on the arrival of Messrs. Dryden 
and Bay, deliver to each of them the sealed note addressed to them respectively. 
An officer of the city police will accompany you, and will have a ferce of the 
city police at hand. 

If, after delivering the notes, the said Bay and Dryden do any act to disturb 
Messrs. Lovelace and Wagner in entering on said discharge of their duties 18 
Judges, you will direct the policemen to arrest them, and take them before 
the City Recorder, and at once inform me of that fact. 

In case Messrs. Bay and Dryden do not come to the Court-House at 9 o’clock 
or soon thereafter, you will cause the note referred to to be delivered to them 
at their rooms. 

In putting the Judges into the possession of the Court-room and clerk’s office, 
you will, as far as is convenient in your judgment, avoid the use of violent 
means; but, if in your judgment necessary, do not hesitate to employ all the 
force it may require. 

THOS. C, FLETCHER 

To Gen. Davip C. CoLEMAN. 


Judges Dryden and Bay, refusing to vacate their seats, were then re- 
moved by force and taken to the court of the Recorder of the City of 
St. Louis, and the following complaint preferred against them: 





Ate a BSG anne Dai Se 


vi PREFACE, 


To the Judge of the Recorder’s Court of St. Louis County: 

I complain of Wm. V. N. Bay and John 8. Dryden for disturbing the peace 
by interference with the Supreme Court. Please summon as witnesses, David 
Wagner, Walter L. Lovelace, Tho, C. Fletcher, D. C. Coleman, A. R. Bowman. 


Very respectfully, 
THO. C. FLETCHER. 


In accordance with the order issued by them, Judges Wagner and 
Lovelace met on June 12, and appointed A. R. Bowman clerk pro tem., 
and ordered A. W. Mead to deliver to him the records and papers of the 
court. 

On the 14th June the court made an order suspending the clerk, Mr. 
Mead, and then proceeded with the call of the docket. 

On June 28 the court made an order, directing that the entries made 
by A. W. Mead as clerk, of the dates of June 12, 13, and 14, in the rec- 
ord book of the Court, to be expunged and for naught held and es- 
teemed. 

Mr. John Willis was appointed clerk in place of A. W. Mead sus- 
pended. 

At this term the court decided five cases, which will be found report- 
ed in the latter part of the volume. 
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CASES 


THE SUPREME COURT *” 


OF 
THE STATE OF MISSOURI, 
MARCH TERM, 1864, AT ST. LOUIS. 


[CONTINUED FROM VOL. XXXIV.] 


THE OHIO AND MIssissIpPI RaILRoAD ComMPANy, Respond- 
ent, v. WitLiam M. McPuerson, Appellant. 


Corporation—Directors.— The directors are the agents of the corporation, 
not the corporation itself; although they meet without the limits of 
the State creating the corporation, yet their proceedings will be valid and 
binding upon the company. Where a charter granted by the State of 
Illinois declared certain persons to be a corporation, and named the direct- 
ors thereof, such directors could meet and act in the State of Missouri. 

Corporation—Stock Subscription—Estoppel.—W here the directors named in the 
act of incorporation met and organized the company without the limits of 
the State granting the charter, one who has subscribed for the stock of the 
corporation by its corporate name, and paid instalments called for by the 
directors, is precluded by his own acts from denying the lawful existence 
of the corporation. 

Corporation—Election—Directors—Estoppel— Where the corporators met with- 
out the limits of the State granting the charter, and elected a board of di- 
rectors, and such board made a call for payment upon the subscription to 
the stock of the corporation, a subscriber to the stock cannot, when sued 
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for the call thus made, object to the legality of such election. The parties 
thus elected are directors de facto, and the legality of their election cannot 
be inquired into collaterally, without showing a judgment of ouster against 
them in a direct proceeding for that purpose, by the government creating 
the corporation. 


(Bates, C. J., dissenting.) 


Appeal yrom St. Louis Circuit 


o SERDAR 99 AW 


“YT. corporation authorized to be constituted wider an 
act of the Legislature cannot accept any agreement payable 
to it, or for its benefit, until the prerequisites have been per- 
formed to give it a corporate existence. (Wilm. & M. RR. 
v. Wright, 5 Jones, Law, 304.) 


II. All votes and proceedings of persons professing to act 
in the capacity of corporators, when assembled beyond the 
bounds of the State granting the charter of incorporation, 
are wholly void. (Ang. & Ames on Corp., § 498; Runyan 
v. Costar’s Lesses, 14 Pet. 128; Miller v. Ewer, 27 Me. 509; 
Freeman v. Machias W. & M. Co., 38 Me. 243; Oh. & Miss. 
RR. Co. v. Wheeler, 1 Black, U. S., 286; Bank v. Adams, 1 
Pars. Sel. Cas. 548; Bk. of Augusta v. Earle, 13 Pet. 519.) 


/ 1. There can be no valid acceptance of the charter out of 
its territorial limits. 

The idea that the act proprio vigore erects the persons 
named into a corporation is simply absurd; otherwise, any 
body of men applying for one kind of charter, and obtaining 
a different one, would find themselves erected into a corpo- 
ration against their will and without the possibility of avoid- 
ing it. 

2. The meetings of the persons named as directors in the 
charter, even if the charter were accepted, are invalid. 

3. There can be no valid election of directors out of the 
limits of the State creating it, even if it had corporate exist- 

ence. 
If anything can be said to be conclusively decided both 
upon principle and authority, it would seem to be that a 
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meeting of a corporation out of its territorial limits for the 
purpose of electing the officers vested with the supreme con- 
trol, and who are clothed pro hac vice with all the corporate 
powers, is, and in the nature of things must be, a nullity. 


III. The act of the General Assembly of the State of Mis- 
souri in relation to the plaintiff, in no way gives any greater 
powers or affects the validity of the acts in-question. (0. & 
M. RR. v. Wheeler, 1 Black, U. 8., 286.) 

1. It only gives power to the corporation which may have 
been organized under the law of Illinois to hold lands, &c., 
and without it they would have no such power. (Runyan 
v. Coster’s Lesses, 14 Pet. 129.) 

2. As it attempts not to create a corporation, the preamble 
that there is one existing chartered by the laws of Illinois, 
cannot possibly have the power to create that which legally 
had no existence prior to the passage of the act of the State 
of Missouri. 


IV. Ifa corporation has no legal existence, or if any acts 
of a corporation are void, no act of a corporator or stock- 
holder can give vitality to the one, or legalize and make 
valid the other. 

1. As to the existence of the corporation. This will not 
be denied ; but its effect will be sought to be avoided by 
contending that a stockholder, or subscriber to stock, is in 
no position to dispute it, and authorities will be quoted sus- 
taining such a view. But whether this be so or not, and 
admitting it for the sake of the argument to be so, yet it 
does not save this case unless these acts are an admission 
that the calls were legally made. 

2. As to the legality of calls. As to this, no act of a sub- 
scriber to stock can bind him to the validity of an illegal 
call, unless, perhaps, in the case of a part payment of the 
particular call in question; though it is not perceived upon 
what principle this can be sustained. 


V. If the calls, or any of them, made upon the defendant, 
were made without competent authority, they are void, and 
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no action for any amounts payable under such calls can be 
maintained. 

VI. The meeting of the stockholders held at Bloody 
Island, in Illinois, had no other effect than to give vitality 
to the company from that date. 

1. It could not by its acts create a corporation from 
March, 1851. 

a. The meeting was not called for any such purpose, pro- 
fessing to be for the election of directors only ; and without 
such call its acts in that behalf are invalid. (Atlantic De- 
laine Co. v. Mason, 5 R. I. 471.) 

b. It could not by its acts give vitality to what could be 
done by the board of directors alone. The call was as if 
none had ever have been attempted to be made. Certainly, 
no meeting of the stockholders could of itself make a valid 
call. By the terms of subscription, the call was to be made 
by the board of directors, and it was not competent for the 
corporation to say that one had been made when in fact one 
had not been made. For the purpose of the argument it 
may be conceded, that the action of the meeting in 1857 was 
a ratification of any conveyance or mortgage of the compa- 
ny’s property, and yet not be at all operative to make that 
a call when none in fact had been made. The subscribers 
could only be bound by the way and in the manner provided 
in the terms of their subscription, and no action of that meet- 
ing could deprive each subscriber of his right to have the 
calls made upon him in the manner provided by the terms 
of his subscription. 

2. The whole proceedings are an admission that all pre- 
vious action was illegal and void. 

VII. There have never been any legal and valid calls 
upon the defendant for his subscription, or at any rate for 
that portion which still remains unpaid, even conceding that 
the board in the charter named were in existence ; for, 

1. All the calls were made at meetings of the board held 
in the city of St. Louis. 

2. The third call was not made by a majority of the di- 
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rectors named in the charter. A majority of the board must 
be present to do any act. (Ang. & Ames on Corp. sec. 
501.) 

3. The fourth call was made when not a single member of 
the board of directors named in the charter was present, and 
only six members present. As the defendant has paid thir- 
ty per cent. of his subscription, it is entirely unimportant 
whether the first two calls, together only amounting to 
ten per cent., were legal or not. That has been paid, and 
an amount more than the twenty-five per cent. mentioned 
in the charter has been paid; so that, as to the calls, the 
question is narrowed down to the legality of the third and 
fourth calls, and about these it does not seem that there can 
be any serious question as to their invalidity. 

VIII. These calls cannot be supported under the idea that 
they were made by de facto directors, and are therefore 
good ; for, 

1. Whenever it is found that an official act cannot be sup- 
ported in any way, but is obviously illegal, this theory is 
uniformly adopted as all-sufficient to cover up any amount 
of illegality ; as claimed here, there is no illegality it would 
not cover and no rascality it would not protect. Why should 
any corporation have legal directors when. illegal would do 
just as well? It would render those corporations totally 
irresponsible to the power which created them. 

2. In all the cases cited there is and must be some show 
of legality ; but here is an instance of the violation of the 
first principles of its being. It might just as well be con- 
tended, that if the company had elected directors in Africa, 
and they had made their calls from Timbuctoo, the fact that 
they “‘wrote themselves down’’ as directors made them so, 
and the calls there made were valid. No case will be found 
where the vital laws of its being are violated, that any act 
of an alleged de facto officer can be supported. 

3. The principle contended for here would have protected 
all the acts of directors which in the cases cited by us have 
been decided to be illegal, inoperative, and void. 
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those where it is held, that as against the corporation the act 


of the persons whom the corporation held out to the world 


as its officers ought to bind the corporation. 


S. T. Glover, for respondent. 


I. The statute of Illinois (Sess. Acts of Ill., p. $9, 1851) 
created a corporation per se. Section 1 of this statute de- 
clares that certain persons “are thereby constituted a body 
corporate and politic by the name and style of the Ohio and 
Mississippi Railroad Company.” Sec. 6 of the same statute 
(p. 92) appoints a board of directors, and vests in them “all 
the corporate powers of the company.”’ Such a charter gave 
being to the corporation in perfect form the moment the per- 
sons named proceeded to use the granted franchises. 

In 10 Wend. 269, the court say “ that the plaintiffs are a 
corporation was proved by the production of the statute de- 
claring them to be so”; the case is different from corpora- 
tions which are to become entitled to corporate powers by 
something to be done by them in futuro. In these last cases 
“ proof of user under the charter must be produced.” 

When the persons to whom a charter is granted execute 
the powers granted, that is an acceptance of the charter from 
which they cannot discharge themselves. (Ang. & Ames on 
Corp. 69.) In this case the railroad from Illinoistown to 
Vincennes was built and put in operation. The corporate 
franchises, then, were not only created, but were accepted. 
(3 N. H. 367, 871; 2 Fairf. 227; 7 Pick. 334; 7 Mass. 187; 
4 Shepley, 224; 3 Metc. 133; 2 Gibbs, Mich., 397; 1 Wend. 
555; 3 Wend. 296; 7 Wend. 539; 4 Denio, 392.) 

II. When a corporation has once been put into existence 
in this way, its existence can no longer be questioned or dis- 
puted by mere private individuals. Whether the sovereign 
authority of the State will take away the charter is a ques- 
tion of public policy. The State may waive its right to seize 
and annul the charter, or it may exercise the right when 
cause exists; but if the State do not object, no nonuser nor 
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misuser will affect the corporate existence. (6 Cow. 23; 4 
Rawle, 9; 16 Mass. 94; 2 Blackf. 367; 24 Barb. Sup. Ct. 
395; 16S. & R. 145.) The question whether the corpora- 
tion exists, or shall exist, is one between the plaintiff and 
the State, and not one with the plaintiff and defendant. 


III. The directors who were appointed by the charter be- 
ing legal directors, and the corporation having attained per- 
fect existence, and being put fully into operation by their 
doing the work contemplated by the charter, it is immaterial 
whether subsequent directors were regularly and legally 
chosen or not. Any directors coming in by consent or acqui- 
escence, and acting colore officti, would be de facto directors, 
and their acts would be valid. (4 Rawle, 9; 12 Wheaton, 
70; Ang. & Ames on Corp., t. p. 104-5, and the cases there 
cited. ) 


IV. But there was nothing in the objection that the direc- 
tors or corporators held their meetings in Missouri. (6 Conn. 
429; 3 Duer, 648; 14 Peters, 122.) No good reason can 
be given for prohibiting such action. (13 Peters, 519) 27 
Maine, 509, is in point for defendant as to proceedings by a 
board out of the State being void. This case was ruled on a 
mistaken view of 13 Pet. 588. No reason has ever been ad- 
vanced why a board cannot sit out of the State, while every 
other act can be done there. 


V. The defendant, by contracting with the company, and 
by participating in the proceedings of the corporation, voting 
his stock, &c., is estopped to deny the corporate existence. 
(5 Ala., N. S., 807-8; 16 Mass. 87; 168. & R. 145.) “If 
defendant accepted the charter and acted on it, * * * * 
it does not lie in his mouth to object.”” (2 Mo. 187.) 


VI. Irregularities and defects in organization, whether 
material or immaterial, cannot be drawn into view by a 
debtor as a defence to calls. (16 B. Mon. 7, 471; Redf. on 
RR. 85; id. 9; 1 Sandford, 168; Ang. & Ames, 85, 636; 
16 Ala. 874; 16S. & R. 145; 9 Wend. 351; 4 Denio, 392; 
27 Penn. 387; Grant on Corp. 292.) 
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W. Homes, for respondent. 


I. a. The Ohio and Mississippi Railroad Company is a cor- 
poration by the laws of the State of Illinois, created and de- 
clared to be a corporation in express terms, without condtions 
precedent; a creation ready for action, organized by the sov- 
ereign power creating it by the appointment of the board of 
directors. The corporation came into perfect being, full 
fledged, and ready for action, the very instant the act creat- 
ing it was passed and approved. (Laws of Ill., Sess. 1851, 
p- 89, $16.) 

b. The existence of the corporation was afterwards recog- 
nized by the sovereignty creating it, its franchises confirmed, 
the corporate rights declared to be in full force, and all 
causes of forfeiture waived. (Laws of Ill., Sess. of June, 
1852, p. 122; id. Feb., 1853, p. 92; id. 1854, p. 78.) 

c. The Legislature of Missouri recognized the existence of 
the corporation at the Session of 1853, and conferred certain 
privileges upon it. (Laws of Mo. 18538, p. 365.) 


II. When the act of incorporation not only gives in terms 
all the requisites to constitute a corporation, but technically 
designates it as a corporation, and declares that it is such, 
its existence cannot be questioned. Organization has noth- 
ing to do with it. (Falconer & Higgins v. Campbell, 2 Mc- 
Lean, 199; Ang. & Ames, 69; Fire Department vy. Kip, 10 
Wend. 269.) 


III. The actual valid existence of the corporation may be 
proved in other ways. than by the production of the char- 
ter. When there have been corporate acts done, meetings 
held, the enterprise commenced and prosecuted for which 
the charter was conferred, this is proof of the legal existence 
of the corporation and its acts, and courts will not question 
it in a proceeding of this kind. (McFarlan v. Triton Ins. 
Co. 4 Denio, 892; Sampson v. Bowdoinham Mill Co., 36 Me. 
81; Jones v. Dana, 24 Barb. 398; Trott v. Warren, 2 Fairf. 
227; Grant on Corp. 23; Ang. & Ames, 69, 85, 635; Red- 
field, 11; id. 18, n. 3.) 
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IV. a. There may be irregularities in the organization of 
the company ; there may be an omission of certain acts en- 
joined by the charter and deviations from the requirements 
of the Legislature, and these may be of greater or less mo- 
ment, and yet the existence or rights of the corporation be 
unaffected thereby. Those powers do not necessarily abate 
by defect of organization. (16S. & R. 145; 1 Sandf. Sup. 
Ct. 168; 16 Ill. 358; 4 Denio, 392; Grant on Corp. 292; 
Redfield, 8.) 

b. And such irregularities or defects cannot be drawn into 
view by a debtor as a defence to calls. (16 B. Mon. 7; 9 id. 
471; Redfield, 85; id. 9; 1 Sandford, 168; Ang. & Ames, 
85, 686; 16 Ala. 874; 168. & R. 145; 9 Wend. 351.) 

c. And any such objection, to be raised by a debtor or 
other party, must be done in reason, in limine. If he in- 
tends to hold the company to an observance of all forms, he 
must do it at the earliest; a brief acquiescence will con- 
clude him. Ifshareholders allow parties to act as directors, 
deal with them, recognize their acts, comply with their de- 
mands, vote the stock, and do business with the corporation, 
they are precluded from denying their liability in an action 
of this kind ; it is too late to object to the validity of the or- 
ganization, or the existence of the corporation. (9 Wend. 
851; 2 Mo. 187; 5 Ala. 807-8; 1 Sandf. Sup. Ct. 168.) 


V. a. The continued existence of a corporation which for 
any cause may have forfeited its charter, or incapacitated 
itself for legal action, may be recognized by subsequent acts 
of the Legislature; and this cures defects and waives for- 
feiture. (16 Ill. 8358; 9 Wend. 351.) 

b. The corporation itself in a legal manner may ratify 
past proceedings legal or illegal, or informal, or otherwise, 
and so cure defeets. (38 Fairfield, 312; 14 Shepley, 509, 
520, 521.) 


VI. A corporation is a creature of the sovereign power of 
the State, receives its life from it, and can be declared dead 
only by the State. The State, only, can inquire into the va- 
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lidity of acts done. It cannot be done in any collateral pro- 
ceeding ; it must be done in a direct proceeding instituted 
by the State; third parties cannot raise the question. If the 
State sees fit to decline the inquiry, it cannot be demanded 
by others, and least of all by debtors when the corporation 
seeks to enforce claims. (1 Sandford, 168; 16 B. Mon. 7; 
24 Barb. 398; Redfield, 9, 18, 493, 603; 16 Ala. 374; Grant, 
292; 9 Wend. 351, 382; Ang. & Ames, 85, 636; 168. &R. 
145; 27 Penn. 387; 4 Denio, 392; 9 B. Mon. 471.) 


VII. A corporation is not limited to any one place in ex- 
ercising corporate functions when it is not inhibited by the 
charter, or by the laws or general policy of the State where 
the corporation assumes to act, or of the State bringing it 
into being. (3 Fairf. 312; 3 Duer, 648; 2 Kent, 585, n. ; 
6 Conn. 428, 486; 13 Peters; 14 id.) 


Dryden, Judge, delivered the opinion of the court. 


This suit was commenced the 28th November, 1858, and 
was for the recovery of fourteen hundred dollars and inter- 
est, being a balance of the larger sum of two thousand dol- 
lars, subscribed by the appellant on the 28th of March, 1851, 
to the capital stock of the Ohio and Mississippi Railroad 
Company, the respondent. There seems to be no dispute 
about the facts in the case, but about the law arising upon 
them. The facts as disclosed by the record, so far as are 
material to the questions arising, are as follows: 

The plaintiff was incorporated by an act of the Legislature 
of the State of Illinois, approved February 12, 1851; by the 
first section of which the persons named therein, “and such 
other persons as might associate with them for that pur- 
pose, are hereby [were thereby] made and constituted a 
body corporate and politic by the name and style of the Ohio 
and Mississippi Railroad Company, with perpetual succes- 
sion,” &c., &c. The purpose of the corporation was the 
construction and operation of a railroad commencing at 
Illinoistown, on the east bank of the Mississippi, running 
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thence to the east line of the said State in the direction 
of the city of Vincennes, in the State of Indiana. The 
act of incorporation vested the corporate powers of the com- 
pany in a board of directors to consist of not less than seven 
nor more than seventeen in number, and such other officers, 
agents and servants as they should appoint ; and named the 
first board, consisting of thirteen persons, who, by the pro- 
visions of the act, were to hold their offices until their suc- 
cessors should be elected and qualified; and provided that 
vacancies in the board might be filled by a vote of two-thirds 
of the directors remaining, the appointees to continue in office 
until the next regular annual election of directors, which 
was required to be held on the first Monday of September in 
each year, at such place as the directors might appoint. A 
meeting of the board appointed in the charter was held in 
the city of St. Louis, Missouri, on the 28th of March, 1851, 
at which certain rules and regulations as to the rights and 
duties of stockholders (not necessary to be detailed here) 
were adopted, and a form of obligation was prescribed to be 
signed by subscribers for stock in the company. The follow- 
ing is the form of obligation thus prescribed, and is the same 
which was subscribed by the defendant and on which this 
suit was brought, viz. : 

“We, whose names are subscribed hereto, do promise to pay 
to the Ohio and Mississippi Railroad Company, incorporated 
by the State of Illinois, the sum of fifty dollars for every share 
of stock set opposite to our names respectively, in such man- 
ner and proportions and times as shall be determined by 
such company in pursuance of the charter thereof and of the 
preceding resolutions of the board of directors. Witness the 
day of , A.D. 18—. 

“‘ Shares of fifty dollars ($50) each.—John O’Fallon, 1,000 
shares; P. Chouteau, Jr. & Co., 200; George Collier, 50; 
Wm. M. Morrison, 50; John Tilden, 10; Henry Chouteau, 
20; Wiggins Ferry Company, by the several proprietors, 
400; Chambers & Knapp, 40; A.J. P. Garesché, 10; L. M. 
Kennett, 40; C. P. Chouteau, 40; Adolphus Meier & Co., 
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20; Bridge & Brother, 20; Joseph Charless, 20; E. W. Clark 
& Bros., 40; John Smith, 10; John J. Anderson, 10; Wm. 
M. Pherson, 40” (and others). 

Four calls for payment of subscriptions to stock were or- 
dered by the board, all at meetings of the board in the city 
of St. Louis: the first on the 25th of September, 1851, for 
two and a half per cent.; the second on the 19th of Novem- 
ber, 1851, for seven and a half per cent.; the third on the 
dth of August, 1852, for thirty per cent., and the fourth on 
the 12th of August, 1853, for the remainder (sixty per cent.), 
to be paid in instalments of five per cent. on and after the 
Ast of October, 1853, till fully paid; of which several calls 
the appellant had due notice. At the meetings of the board 
at which the first and third calls were ordered there were 
present six of the thirteen members appointed in the char- 
ter, with, in one instance, one, and in another two appointees 
of the charter members; the second call was ordered by a 
meeting of seven of the charter members and two of their 
appointees ; the fourth call was ordered by a meeting of di- 
rectors, elected at a stockholders’ election held in the city of 
St. Louis on the 6th of September, 1852—none of the direct- 
ors in this meeting being charter directors. The appellant 
paid to the respondent on his liability arising upon his said 
subscription, on the 22d of March, 1852, the sum of one hun- 
dred dollars, and on the 3d of September, 1853, the further 
sum of five hundred dollars; and in an interview had be- 
tween the defendant and the treasurer of the company on 
the subject of the appellant’s said liability after the year 
1855, and after the completion of the road, he admitted his 
liability and expressed his willingness to pay when called on. 
A meeting of the stockholders of the company was held in 
St. Louis on the 4th of September, 1854, in the proceedings 
of which the appellant participated, voting with the majority 
in the adoption of measures looking to the accomplishment 
of the objects of the corporation. The avails of stock sold 
were used in building the road, and the road was completed 
on the 30th of June, 1855. 
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A recovery in the case was resisted on two grounds: first, 
that the facts were insufficient to show an acceptance of the 
charter, and therefore the plaintiff was not showh to have 
any corporate existence ; secondly and mainly, that the votes 
and proceedings of the stockholders and directors when as- 
sembled in St. Louis, beyond the bounds of the State grant- 
ing the respondent’s charter, were wholly void, and therefore 
that the calls which were ordered in St. Louis, and in one 
instance by a board elected in St. Louis, were invalid, and 
imposed no obligation on the appellant to respect them. 

1. As to the corporate existence of the respondent. It is 
maintained by the counsel for the appellant, that no acts of 
the board of directors performed beyond the territorial limits 
of the State from which the charter enunciated could be a 
valid acceptance of the charter. In support of this position 
reliance is had chiefly on Miller v. Ewer, 27 Me. 509: that 
was a writ of entry for a tract of land,in which the demand- 
ants derived their title from the Bluehill Granite Company, 
incorporated by an actof the Maine Legislature. On the 
trial, it appeared that the meeting of the corporators was 
called for the organization of the corporation under its char- 
ter in the city of New York, and that the charter was there 
accepted and the officers of the corporation (president, di- 
rectors, and secretary) were chosen. Ata meeting of the 
directors thus elected, held in the city of New York, a reso- 
lution was adopted directing the president and secretary to 
execute the conveyance under which the demandants claim- 
ed title. There was no proof that any meeting for the organ- 
ization of the company, or for the choice of its officers, had 
ever been holden in the State of Maine; but there was proof 
that the company, by a person acting as its agent, transacted 
business in the State. The question involved in the case 
involved the validity or invalidity of the conveyance thus 
made by the president and secretary in behalf of the com- 
pany. The court decided it was void, but placed its decision 
not on the ground that the board of directors ordering the 
execution of the conveyance met at a wrong place, but alone 
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on the ground that the election of the directors by the stock- 
holders having been held outside of the State, and because 
held out of the State was void, and gave the directors thus 
chosen no legal authority to convey or to direct the convey- 
ance of the corporate property. The opinion in the case, while 
it denies extraterritorial power to corporators, concedes it to 
directors. The court says, “the directors of a corporation 
are not a corporate body; they are, when acting as a board, 
but a board of officers or agents, and they may exercise their 
powers as agents beyond the bounds where the corporation 
exists.” In the present case, the charter created a corpora- 
tion in presenti, and appointed a board of directors without 
the necessity of any action on the part of the corporators ; 
and if any assent was necessary to infuse life into this body 
politic, the proceedings of these directors, although had _ be- 
yond the bounds and limits of the State of Illinois, were, 
according to the authority quoted, a sufficient expression of 
that assent. 

But, aside from the question whether the action of the 
board of directors beyond the bounds of the State was a suf- 
ficient expression of assent to give vitality to the corpora- 
tion, the appellant’s position towards the respondent is such 
as ought to preclude him from denying its corporate exist- 
ence. The case of the Dutchess Cotton Manufacturing Com- 
pany v. Davis, 14 John. 238, was a suit on a promise to pay 
the price of stock subscribed by the defendant. The court, 
on the authority of Henriques v. The Dutch West India 
Company, 2 Ld. Raymond, 1535, held that the defendant 
having entered into a contract with the plaintiffs in their 
corporate name, thereby admitted them to be duly consti- 
tuted a body politic and corporate. 

The appellant having contracted with the respondent in 
its corporate name, paid his money to it as an existing liv- 
ing thing in answer to its corporate demands, and from year 
to year having attended meetings of its stockholders and 
voted at elections and upon qnestions which clearly implied 
the respondent’s existence, he ought to be estopped from 
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denying what he has thus often and so solemnly admitted. 
(All Saints Church v. Davis, 1 Hall, N. Y., 191; John et al. 
v. Farm. & Mech. Bk. of Ind., 2 Blackf. 867; Chester Glass 
Co. v. Dewey, 16 Mass. 94.) 

2. As to the invalidity of the calls. In the examination 
of the case under the first objection urged to the respond- 
ent’s right to recover, I think I have shown that the first 
three calls, as they were ordered by the Directors, the valid- 
ity of whose appointment was not controverted, were subject 
to no valid objection, although ordered by the board when 
in session beyond the territorial limits of Llinois. But the 
alleged invalidity of the fourth call rests upon a total denial 
of official authority in those who ordered it. This call, as 
has been seen, was ordered by a board chosen by the stock- 
holders of the company at an election in the city of St. Louis; 
and it is insisted on the authority of the case of Miller v. Ew- 
er, already cited, that this election, by reason of the place 
where it was held, was a nullity, conferring no authority what- 
ever on the persons chosen. Iam not disposed to question the 
soundness of that decision in its application to the facts of that 
case, but 1am unwilling to extend the principle there laid 
down to a case materially differing in its circumstances, as I 
think the one under consideration does. In that case, at the 
time the obnoxious election was held the corporation had 
no existence—it had not yet come into being; and, there 
being neither corporators nor corporation, no valid official 
authority could be communicated by such election: but in 
this case, at the time the election occurred to which objec- 
tion is made, the corporation was, and for more than a year 
had been, in full life, exercising all the functions and fran- 
chises contemplated by its charter. After the corporation 
had become full fledged, I see nothing in reason or in prin- 
ciple why the stockholders might not as well elect directors 
as the directors a treasurer on the Missouri side of the line. 
The utmost that could be said under such circumstances is 
that the election was irregular. 

The corporation having been once put into existence, if 
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the members of the board of directors—whether charter 
members, or their appointees, or those elected by the stock- 
holders in St. Louis—accepted their offices and acted under 
their appointment or election, as the evidence shows was the 
case, they became directors de facto, and their authority to 
act in behalf of the corporation could not be questioned by 
the appellant in this, a collateral suit, without showing a 
judgment of ouster against them in a direct proceeding by 
the government for that purpose. (Trust. of Vernon Soc. 
v. Hills, 6 Cow. 23; All Saints Ch. v. Lovett, 1 Hall, N. Y., 
198-9; John et al. v. Farm. & Mech. Bk. of Ind., 2 Blackf. 
367 ; Ang. & Ames on Corp., 3d ed., 104-5.) 

I find no error in the record. Let the judgment be 
affirmed. 

Judge Bay concurs. Judge Bates dissents. 


Judge Bates. I hold that the election of directors by the 
corporators in the city of St. Louis (outside of the State of 


Illinois) was an absolute nullity. (Ang. & Ames on Corp., 
§ 498.) The defendant’s contract with the plaintiff was 
that he would pay “in such manner and proportions and 
times as shall be determined by said company in pursuance 
of the charter thereof and of the preceding resolutions of the 
board of directors.” 

The charter vested the corporate powers of the company 
in the board of directors. The resolution of the board of 
directors which preceded the subscription of stock provided 
that the calls for payments on the subscriptions should be 
made by the board. 

The persons who made the last call were not directors, 
the pretended election of them being an absolute nullity. 
There is nothing in the whole case which tends to show that 
the defendant in any manner, at any time or place, ever 
recognized them as directors. He recognized the existence 
ui the corporation, and is estopped from denying it; but he 
did not recognize those persons as directors, and the acts of 
other persons without his consent cannot bind him. 
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If I promise to pay money upon the demand of A, I deny 
that I am bound to pay it upon the demand of B, who falsely 
claims to be the attorney of A, although B may have acted 
as such attorney de facto in a great many instances, and 
may have been recognized as such attorney by a great many 
very respectable people. 


In the matter of the Estate of Ann Biddle, deceased. 


Louis G. Picot, LEGATEE IN TRUST FOR ANN B. Harney (DE 
Tuury), Plaintiff in Error, v. Joun O’Faution, Executor 
OF ANN BIDDLE, DECEASED, Defendant in Error. 


Administration — Settlements — Judgments. — The annual settlements of the 
administrators are not conclusive upon the parties interested in the estate, 
but they may at the final suggest and show errors in the previous set- 
tlements. 


Error to St. Louis Circuit Court. 


L. G. Picot and C. Gibson, for plaintiff in error. 
R. M. Field. 


The important question presented in this case is as to the 
effect of the annual settlements made by the executor in the 
progress of the administration, and which, according to the 
formal course of accounting in the probate court, became 
the basis of the final settlement. 

On the one hand, it is contended that these annual settle- 
ments were conclusive in their character, precluding all in- 
quiry into their justness or propriety and possessing the 
binding force of judgments. _ 

On the other hand, it is insisted that these ex parte settle- 
ments are open to examination, and all errors and wrongs 
that may be made to appear are to be corrected and redress- 
ed in the final accounting. 


3—VOL. XXXV. 
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It is a principle of jurisprudence founded in natural jus- 
tice, that no person is bound by procecdings to which he was 
not a party, or of which he had no notice. As a general rule 
such proceedings are wholly inadmissible in evidence. They 
are rejected as being res inter alios acta. The applications 
of this principle are so numerous and familiar that they need 
not be particularly cited. One of the most striking occurs 
in, the case of judgments. If these are rendered without 
previous notice to the adverse party, they are void. 

Under our administration law an executor is not required 
to give any previous notice of his annual settlements. In 
fact in the present case it is not pretended that any notice 
was given to the parties in interest. The settlements con- 
sisted of mere statements of account by the executor, sub- 
jected to no scrutiny, and accepted and recorded by the judge 
of probate. Surely it would be a plain violation of justice, 
and a departure from all the analogies of the law, to hold the 
mere ex parte accounts, rendered behind the backs of the 
parties in interest, as conclusive upon their rights. 

The real purposes of these annual accountings, in the con- 
templation of the Legislature, were these: 1. To keep the 
probate court advised at short intervals of the proceedings of 
its subordinate officer, the executor; 2. To communicate in 
like manner, to all interested, information of the situation of 
the estate and the progress of the administration; 3. To 
serve as secondary evidence to the executor in the event of 
the loss of vouchers or the death of witnesses. These pur- 
poses are all effected by simply receiving the accounts as 
prima facie evidence ; and there can be no necessity of going 
the extravagant length of holding the accounts as conclu- 
sively true. 

Our law has carefully required that prior to the final set- 
tlement notice shall be given to the parties in interest. The 
inference is irresistible from this circumstance that the Leg- 
islature contemplated an effect of this settlement different 
from that of the previous ones. The latter were partial ac- 
counts rendered for information, the former a complete ac- 
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count submitted to trial and adjudication. By reference to 
the authorities, it will be seen that the views above ex- 
pressed as to the effect of the ex parte settlements are abund- 
antly sustained. 

In England it has always been held, that a final account 
regularly taken before the ordinary, discharged the execu- 
tor forever, and no further suit could be brought in any 
court for an account. But to have this effect, it was indis- 
pensable that the parties in interest should be cited to be 
present at the account. Without such citation the account 
had no effect whatever as to legatees and distributees, and 
they were at liberty to call the executor again to account in 
rendering which the previous ez parte account was not ad- 
missible in evidence against them. (4 Burns’ Eccl. Law, 
603; Toll. Ex. 494; 2 Wms., Ex’r; Young v. Shelton, 3 
Hage. Eccl. R. 782 ; Anderson v. Fox, 2 Hen. & Munf. 
245.) 

The rule thus established, has been recognized in all suc- 
ceeding cases in Virginia. (Mountjoy v. Lowry, 4 Hen. & 
Munf. 428; Cavendish v. Fleming, 3 Munf. 198; Shearman 
v. Christian, 9 Leigh, 577 ; Newton v. Poole, 12 Leigh, 112; 
2 Lom. Ex. 807.) 

In pursuing the inquiry into cases decided in the other 
States, it will be found that the stream of authcrity runs 
all one way. (Scott v. Fox, 14 Md. 397; Mitchell v. 
Mitchell, 8 Md. Ch. Dec. 74; Turney v. Williams, 7 Yerg. 
172; Elrod v. Cancaster, 2 Head, 572; Cunningham v. Pool, 
9 Ala. 619; Willis v. Willis, 9 Ala. 330; Smith v. Smith, 
13 Ala. 835; Harper v. Archer, 9 Sm. & M. 75; Winborn 
v. King, 85 Miss. 158; Effinger v. Richards, 35 Miss. 540; 
Ingraham v. Rogers, 2 Texas, 467 ; Thomason v. Thomason, 
1 Metcalf, Ky., 51; Allen v. Clark, 2 Blackf. 343; Ray v. 
Doughty, 4 Blackf. 115; Liddel v. McVicker, 6 Halst. 44 ; 
Livingstone v. Combs, Coxe, 42; Stearnes v. Stearnes, 1 
Pick. 160; Stetson v. Bass, 9 Pick. 30; Allen v. Hubbard, 
8 N. H. 487; Smith v. Dutton, 4 Shep. 311; Mass. Rev. 
Stat. 1836, p. 437; Wiggin v. Swett, 6 Metc. 198.) 
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It remains to consider the cases in our own reports that 
are thought by the other side to give countenance to the no- 
tion, that annual settlements are conclusive upon the rights 
of parties. An examination of these cases will dispel this 
delusion: Erwin v. Henry, 5 Mo. 470; Clark and wife, v. 
Henry, 9 Mo. 340; Caldwell v. Lockridge, 9 Mo. 362; Col- 
lins v. Stevenson, 12 Mo. 178; Stong v. Wilkson, 14 Mo. 
116; Oldham v. Trimble, 15 Mo. 225; Jones v. Brinker, 
20 Mo. 87; State, to use of, &c., v. Roland, 23 Mo. 95; 
Mitchell v. Williams, 27 Mo. 399. 


Krum § Decker, for defendant in error. 


I. The Circuit Court was authorized, under the statute 
as well as by general practice, to refer the matter of the ex- 
ecutor’s final settlement to a referee, and the referee was 
specially ordered to hear proof and allegations touching and 
concerning all the matters embraced in said settlement, and 
none other. 

The authority for making this order is given by the 18th 
Sec. of 10th Art. Practice in Civil cases. (R. C. of 1855, 
p. 1262.) 

II. Under the order of reference the referee could not, 
without disregarding the order, hear the proofs offered by 
appellant, for these proofs related altogether to different ac- 
counts from the one referred to him. 

Ill. The annual settlements of the executor, which pre- 
ceded the final settlement, had the force and effect of judg- 
ments, and it was not competent for the referee to go behind 
them. 

Executors and administrators are by the laws of Missouri 
required to give public notice by publication of the grant of 
their letters, and they are also required to make annual set- 
tlements of their accounts. The matter of any estate is, 
therefore, a continuing and pending case in court from the 
date of the letters until it is disposed of by final settlement. 
Every person interested in the estate may be heard in the 
probate court, and will be presumed to be in court. The 
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statute requiring annual settlements to be made is a wise 
provision of law, and the decisions of the Supreme Court 
giving to such settlements the force and effect of judgments 
are equally wise. 

Parties interested have ample opportunity to state their 
objections to any account, and it should be and is the 
policy of the law to require that this should be done during 
the term of courts at which the account is exhibited and set- 
tlement made. 

If a party can stand by and not raise or state his objec- 
tions to the annual settlements of an executor or adminis- 
trator, as in this case, until after the lapse of ten years, and 
then come forward at the final settlement, and, without no- 
tice or specification, falsify and surcharge all the previous 
accounts and annual settlements, of what advantage is it to 
make such settlements? Shall a party in interest be allowed, 
notwithstanding he had full knowledge of the first annual 
accounting and settlement, to stand by, and, as it were, lay in 
ambush for a series of years, and wait until the witnesses 
by whom the administrator could have defended himself are 
dead, and then spring a mine at the final settlement, in the 
form of objections to the first settlement? This would be 
monstrous, and is certainly contrary to the spirit of our law 
and contrary to its administration. 

The ground assumed by the appellant is, that it is only a 
final settlement that has the force and effect of a judgment. 

The argument urged in support of this proposition when 
considered, it will be seen, is simply an ingenious fallacy. 
The basis of the argument rests in the assertion, that an ex- 
ecutor is not required to give previous notice of his annual 
settlements. . 

On this assertion the whole argument of the appellant 
rests. Unfortunately for the appellant this fallacy is exposed, 
and his argument is overthrown by the statute law govern- 
ing the case. The statute declares when and where the ex- 
ecutor shall render his annual accounts. It is at the first 
term of the probate court after one year from the date of 
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his letters, and at the corresponding term of such court 
every year thereafter. (Art. V., Sec. 2, R.C. p.159.) A 
public law designating the time and court, we submit, is 
quite sufficient notice to all parties concerned. 

It is assumed also by the appellant, that the annual settle- 
ments of the executor were ex parte in their character, and 
therefore only prima facie correct. But this assumption 
rests on another, viz.: that the annual settlements of the ex- 
ecutor were made without previous notice. The respondent 
denies that the annual settlements were made without pre- 
vious notice, for the law itself gives notice. It is not pre- 
tended that these settlements were made out of time, or not 
in accordance with the statute. The argument based on the 
assumption that the annual settlements were ez parte in the 
sense conveyed by the appellant, is groundless and without 
force. 

We conclude what we have to say under this head by re- 
stating our proposition, viz.: that the annual settlements of 
the executor have the force and effect of judgments, and they 
are conclusive as to all matters embraced in these settle- 
ments against all parties interested in the estate, except 
that said accounts may be surcharged and falsified by a 
proper proceeding in equity, alleging fraud or mistake. 
This proposition is fully sustained by repeated decisions of 
this court. (9 Mo. 363; 12 id. 178; 14 id. 116; 20 id. 87; 
23 id. 95; 27 id. 399.) Nor do the adjudged eases cited on 
the other side militate against our position ; on the contrary, 
they sustain it. 

It will be found on examination that all of the cases cited 
on the other side, other than those of our own court, were 
suits in equity to surcharge and falsify accounts and settle- 
ments, the very kind of proceeding that the appellant should 
have instituted in this case. It will be found too, on exam- 
ination, that in the States where these cases occurred there 
existed no statute like ours, fixing the time when and where 
annual settlements must be made. Hence the settlements 
in these cases were litcrally ez parte. 
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Bay, Judge, delivered the opinion of the court. 


In the early part of 1846, Ann Biddle died in the city of 
St. Louis, leaving a very large, estate which she disposed of 
by will. Louis G. Picot was appointed residuary legatee in 
trust for the infant children of Mrs. Harney, a sister of the 
testatrix, and John O’Fallon was made executor. 

The executor accepted the appointment and entered upon 
the discharge of his duties, and made nine annual settle- 
ments with the probate court of St. Louis county, and gave 
the statutory notice that at the September term, 1856, of said 
court, he would present his accounts for a final settlement, 
which he did ; and Picot, the residuary legatee, appeared and 
filed objections to his accounts, which objections had refer- 
ence to matters embraced in the previous settlements. In 
this final settlement a balance was found against the execu- 
tor of $15,482.07, from which settlement Picot appealed to 
the Circuit Court. The Circuit Court appointed a referee 
with instructions to examine into the settlement of 1856, 
aud no other, thus precluding the referee from any inquiry 
or examination into any of the previous settlements. The 
order of reference in the form in which it was made was ob- 
jected to, and a motion filed to set it aside, which being over- 
ruled the appellant duly excepted. On the hearing before 
the referee the appellant offered in evidence the nine annual 
settlements, and proposed to show that in such settlements 
there were mistakes in calculation, and omissions on the part 
of the executor to charge himself with property which came 
to his possession ; also, that the executor had obtained ex- 
orbitant allowances and commissions ; but the referee refused 
to hear the evidence, upon the ground that the order of the 
Circuit Court confined his examination to the last settle- 
ment. In due time the referee made his report, which tlie 
appellant moved to set aside. The court, however, overruled 
the motion and gave judgment upon the report; to all of 
which the appellant duly excepted, and now brings the case 
to this court by writ of error. The record presents but one 
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question for the consideration of this court, and that is, 
whether an annual settlement (preceding the final settlement 

of an executor or administrator) has the force and effect of 
a judgment, precluding any inquiry into its correctness on 
a final settlement. The question is by no means void of dif- 

| ficulty, and the authorities upon the subject, both in Eng- 
land and this country, fall short of any satisfactory solution 
thereof, because of the variance between our statute and the 
statutes of other States as well as England respecting the 
administration of estates. 

Under our law, every executor and administrator is re- 
quired to exhibit a statement of the accounts of his admin- 
istration for settlement, with proper vouchers, to the county 
court (or probate court), at its first term after the end of one 
year from the date of his letters, and at the corresponding 

‘ term of such court every year thereafter until the admin- 
istration be completed; and if at any time he desires to 
make a final settlement, he shall publish for four weeks in 
some newspaper in this State, a notice to all creditors, and 
others interested in the estate, that he intends to make a 
final settlement at the next term of the court; and if it shall 
appear to the court that such notice has been duly publish- 
ed, and that the estate of the deceased has been fully admin- 
istered, the court is required to make a final settlement, to 
be conducted as annual settlements. 

No such notice nor any notice whatever is required in 
reference to the annual settlements, and such settlements 
therefore are ex parte, and very rarely made in the presence 
of an heir, legatee, or party interested. This distinction be- 
tween an annual and final settlement must be kept in view, 
in order to see the application of authorities to the question 
under consideration. 

In England, all matters of probate and administration are 
vested in the ecclesiastical courts, and the jurisdiction is ex- 
ercised by the bishop through an inferior tribunal called 
ordinary. There is no specified time for a settlement of the 
accounts of the executor, but he is under the exclusive con- 
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trol of the ordinary, who can cite him to make a settlement 
whenever and as often as he thinks proper; and in 2 Wil- 
liams on Executors, 1777, it is stated that “ the creditors and 
legatees,and all other parties having an interest, must be 
cited to be present at the making of the account, otherwise 
the account made in their absence will not bind them. 
Therefore the executor or administrator, when called upon 
by any one party to render an account, ought to cite the next 
of kin in special, and all others in general, having or pre- 
tending to have an interest in the goods of the deceased, to 
be present, if they think fit, at the rendering and passing of 
the account ; and then on their appearance, or contumacy in 
not appearing, the judges shall proceed, and the account thus 
determined will be final.” 

And on page 1778 it is further stated, that, “after the 
investigation of the account, if the ordinary find it true and 
perfect, he shall pronounce for its validity; and in case all 
parties interested have been cited, such sentence shall be 
final, and the executor or administrator shall be subject to 
no further suit.” 

The English cases which undertake to interpret those 
statutes, seem to regard a settlement made without notice to 
the parties as purely ex parte, and subject to correction and 
revision by the ordinary, upon good cause shown by any heir 
or legatee. 

In Virginia, probate matters fall within the jurisdiction of 
the county courts, and settlements with executors and admin- 
istrators are usually made with a commissioner, or auditor, 
appointed for that purpose by the court; and it has been 
universally held in that State, that such settlements are not 
conclusive upon the parties, but are merely prima facie evi- 
dence of the correctness of the charges and credits, subject 
to be surcharged and falsified by any person interested. 
(Newton v. Poole, 12 Leigh, 142.) 

The counsel for the appellant has furnished in his brief 
several leading cases from the Alabama Reports which bear 
directly upon the question we are considering. In Cunning- 
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ham v. Poole, 9 Ala. 619, the Supreme Court says: “ The 
mere fact that the guardian returned to the orphans’ court 
from time to time a statement of the account between the 
ward and himself, the ordering of the same by the court to 
be recorded, and stating the balance upon the record accord- 
ing to the facts, is certainly not res adjudicata.”’ 

It does not preclude either party from showing an error in 
such returns, or estop the court when called upon to adjust 
the accounts upon final settlements, from examining all the 
matters of debit and credit from the time the guardianship 
commenced, and rendering such decree as may be proper 
upon a view of all the facts. And in Willis v. Willis, same 
Vol., p. 830, it is stated by the court, that ‘annual or par- 
tial settlements by an administrator or guardian are recog- 
nized by our laws, and may be absolutely necessary for the 
security of the administrator or guardian, as it would be 
most unreasonable that he should be required to keep an 
estate in his hands for many years without having his vouch- 
ers passed upon or his accounts settled. Such settlements 
when made according to law, are prima facie to be consid- 
ered correct, but may be impeached by proof showing their 
incorrectness.”” And in Smith’s heirs v. Smith’s Adm’r, 13 
Ala. 335, Collier, chief justice, in delivering the opinion of 
the court, says: * Partial settlements made by an adminis- 
trator are not res adjudicata; either party may upon final 
settlement show an error in the accounts, and the court may 
examine all matters of debit and credit from the time the 
administration commenced, and render such decree as may 
be proper upon a view of all the facts.” 

The code of Alabama with wien to the administra- 
tion law is, in its main features, similar to our own. It re- 
quires the administrator or executor to make annual settle- 
ments with the probate court; but he may make a final set- 
tlement at any time after eighteen months from the grant of 
letters, if the debts are all paid, and the condition of the 
estate in other respects will admit of it. 

In New Jersey it has been held by the Supreme Court, 
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that “if by mistake, or other just and sufficient cause shown 
to the court, an omission has taken place in a partial account 
exhibited in the orphans’ court by an administrator, such 
omission may be corrected, and just allowance be made to 
the administrator in his final account.” (Liddell v. Me- 
Vicker, 6 Halsted, 44.) 

The Supreme Court of Texas ruled the same way in In- 
graham v. Rogers, 2 Texas, 467. In speaking of the duties of 
the probate judge, they say: “If the judge discovered at any 
time before final settlement with the administratrix that an 
item had been allowed improperly, it was not only compe- 
tent, but was his duty to make the correction. The allow- 
ance of the account was not res adjudicata until a final 
settlement.” 

The Supreme Court of Massachusetts, in several cases, 
held that a judge of probate had a right to open an account 
settled, for the purpose of correcting a mistake, and that 
such a right was necessary for the furtherance of justice, 
and ought not to be too strictly limited. (1 Pick. 157; 9 
Pick. 50.) 

From the language employed by the judges, it was not 
clear to what extent the account might be opened, whether 
simply for the correction of such errors and mistakes as were 
manifest upon the face of the settlements, or all errors that 
could be shown to exist, whether so manifest or not; and 
this no doubt led to the enactment by the Legislature of a 
statute which provides: “ When an account is settled in the 
absence of any person adversely interested, and without no- 
tice to him, the account may be opened on the application 
of such person at any time within six months thereafter ; and 
upon every settlement of an account by an executor or ad- 
ministrator, all his former accounts may be so far opened as 
to correct any mistake or error therein, excepting that any 
matter in dispute between two parties which had been pre- 
viously heard and determined by the court, shall not be 
again brought in question by either of the same parties 
without leave of the court.” (R. 8S. Mass., 1836, p. 437.) 
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In Wiggins v. Swett, 6 Metc. 198, the court held that it 
was competent for the probate court to re-examine the for- 
mer accounts rendered by an executrix, and make correc- 
tions therein by charging back sums which were therein cred- 
ited to her, or in any other way diminishing allowances made 
to her therein. Shaw, chief justice, in delivering the opin- 
ion of the court, referred to the above recited provision of 
the Revised Statutes of 1836, but stated that the law was 
substantially the same before the revised statutes. 

From these cases and others which have fallen under our 
notice, it is clear that the weight of judicial authority in 
other States, discountenances the idea that the annual set- 
tlement of an executor or administrator is conclusive, and 
has the force and effect of a judgment./ But the learned 
counsel for the respondent has referred us to several cases 
decided in this State, which we will examine in the order 
stated in his brief. The first is that of Caldwell v. Lock- 
ridge, 9 Mo. 358. Caldwell, as administrator of one Lock- 
ridge, made, upon due notice given, a final settlement of his 
administration of the estate, which left the estate indebted 
in a small amount to him. At a subsequent day of the same 
term of the court, an order was made, without notice to Cald- 
well, disallowing certain commissions, the effect of which 
was to bring him in debt to the estate. The court held that 
it was not competent for the probate court to make such an 
order without notice to Caldwell, and Judge Scott, in deliv- 
ering the opinion of the court, uses this language: “ When an 
administrator makes his settlement, and a balance is found for 
or against him, that settlement has the force of a judgment.” 
While this language is general, it is clear that the learned 
judge had reference to the final settlement, for no other set- 
tlement was in controversy; and in a subsequent opinion 
he says, “that though a court may have jurisdiction of a 
cause, yet a party not affected with notice of its proceedings 
is not bound by them.” 

The next case cited is that of Collins v. Stevenson, 12 Mo. 
178, which was a suit on the official bond of the adminis- 
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tratrix, who had made her final settlement. Upon the 
trial, the court among others gave the following instruction : 
“That the record of the county court showing a final set- 
tlement of the estate of William Stevenson, deceased, by 
Margaret Stevenson, in the name of Margaret McGee, is 
prima facie evidence that the said estate is indebted to her 
in the sum of $4.81, and unless this is rebutted by the evi- 
dence of the plaintiff they will find for the defendants.” 
The court held that the instruction was erroneous; that 
the administratrix having made a final settlement, the power 
of the court over her accounts ceased with that act. There 
is certainly nothing in this case which gives an annual settle- 
ment the binding force and effect of a final settlement, or 
militates against the distinction between an annual and final 
settlement, as contended for by the appellant. 

The next case is that of Stong v. Wilkson, 14 Mo. 116. 
We are unable to find anything in this case which bears upon 
the point we are considering. The case is very imperfectly 
reported and if anything can be gathered from it, it is simply 
that a settlement made in the county court by an administra- 
tor,which is fraudulent in law, may be set aside by a Court 
of Chancery. 

The next case is Jones v. Brinker, 20 Mo. 87. The 
suit was on the administration bond, and the petition alleged 
as breaches of the condition of the bond, that the ad- 
ministrator had obtained credit in his various settlements 
with the county court for illegal charges, specifying the set- 
tlements and the items of illegal charge, to which petition 
the defendants demurred, and the demurrer was sustain- 
ed; and this court held that it was properly sustained, be- 
cause the petition did not allege that the credit for ille- 
gal charges was obtained by fraudulent and false means 
and pretences. In delivering the opinion of the court, Judge 
Ryland, while speaking of the effect of allowances made to 
administrators by the county court in their annual and final 
settlements, says: ‘Those allowances and settlements have 
the effect of judgments, and are considered as conclusive be- 
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tween the parties interested and concerned therein at law. 
But it is allowed to a party interested to file his bill in chan- 
cery against the administrator, charging him with having 
made false and fraudulent accounts, and having fraudulently 
procured allowances in his favor to be made to him by the 
county court.” The point invoked in the case at bar was 
not discussed or raised in this case. No attempt was made 
at a final settlement to correct mistakes in former settle- 
ments, but it was a suit on the administration bond, and the 
only question was as to the sufficiency of the petition—wheth- 
er there was a sufficient allegation of the breach of the con- 
dition of the bond. A final settlement had been made, and 
as the annual settlements necessarily became merged in the 
final settlement, there could be no remedy but by a Dill in 
chancery to surcharge and falsify. No question was made, 
as in this case, involving the distinction between an annual 
and final settlement ; and the remark of the learned judge 
with respect to annual settlements was entirely outside of 
the case, and no authority is given in support of it. 

The State, to the use of Tourville, v. Roland, is the next 
case cited by respondent, and between this and Jones v. 
Brinker there is scarcely a shade of difference. It was a 
suit on a guardian’s bond against principal and security, in 
which plaintiff alleged as a breach of the condition of the 
bond, the failure of the guardian to rent out all the tene- 
ments and real estate of the relator, and his failure to ac- 
count to the probate court, or to the relator himself, for cer- 
tain rents alleged to be due for premises occupied by said 
guardian. The defendants set up in their answer the settle- 
ments made by the guardian with the probate court, showing 
that he had fully accounted for all the rents and profits of 
the real estate, which settlements the plaintiff offered to im- 
peach; but the court rejected the evidence, and instructed 
the jury that the settlements of the guardian Were conclu- 
sive in this action. This court sustained that view of the 
law, and stated in the opinion delivered, that the plaintiff 
should have filed his bill in chancery to set aside the settle- 
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ments before proceeding at law upon the bond. There is no 
analogy between the case and the one at bar. 

The last case relied upon is Mitchell v. Williams, 27 Mo. 
399. This was also a suit on a guardian’s bond, and for 
*breaches of the condition it was alleged that the guardian 
had fraudulently made false charges against the plaintiff, and 
fraudulently omitted to make proper charges against himself 
in his settlements with the county court. The defendant de- 
nied the allegation of fraud, and insisted that his settlements 
(among which was the final settlement) were conclusive on 
the plaintiff. The suit was commenced under the practice 
act of 1849, which required the court, when the case was 
tried without a jury, to make a finding of the facts. The 
court found that the settlements were not correct, that the 
defendant obtained allowances which he was not entitled to, 
and that he ought to be charged with items omitted in his 
settlements. Judgment being given for the plaintiff, the de- 
fendants. appealed to this court. Judge Richardson, in de- 
livering the opinion of the court, seemed to doubt whether 
it was a suit upon the bond, or a proceeding in chancery 
to set aside the allowances and settlements ; but stated, that 
even if it was to be regarded as of the nature of an equity 
proceeding to set aside the settlements, still the judgment 
would have to be reversed, because the court below had omit- 
ted to find that said. allowances and settlements had been 
procured by fraud. The analogy between this case and the 
one at bar is also not perceived. 

It will be observed that in all the Missouri cases a final set- 
tlement had been made, and as the suits were actions at law 
upon Official bonds the court could not treat the settlements 
otherwise than as conclusive upon the parties interested, and 
as having the force and effect of a judgment. The parties 
having neglected to appear at the final settlements, were 
necessarily remediless, except by bill in equity to surcharge 
and falsify. To this extent do the Missouri decisions go, and 
we think no farther. But the case at bar stands altogether 
upon a different footing. Here a party interested in the es- 
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tate as a residuary legatee, appears at the final settlement 
and suggests certain errors, mistakes and omissions in the 
previous settlements, and offers to make proof thereof, but is 
told that no inquiry or examination into such settlements 
can be made; and when he appeals to the Circuit Court, a 
referee is appointed to examine into the final settlement, and 
instructed not to examine into any other. 

This, we think, was manifestly erroneous. Under our 
statute there is an obvious distinction between an annual and 
a final settlement. Of an annual settlement no notice is re- 
quired to be given to the parties interested, and hence it be- 
comes an ex parte proceeding ; but a final settlement cannot 
be made without the publication for four weeks of a notice 
to the parties interested, that the administrator intends to 
make such a settlement at the next term of the court. Why 
notify a party to appear, if, when he does appear, his hands 
are to be tied and his mouth closed, and he is to be told that 
he has no right to question the accounts of the administra- 
tor as exhibited in the previous settlements? He may be 
able to show errors in addition, mistakes in calculations, and 
omissions to charge the administrator with money or prop- 
erty which may have come into his hands; yet he is denied 
the right of so doing, and told he must submit to all this un- 
less he files a bill in chancery, and shows that such mistakes 
and omissions resulted from the fraudulent conduct of the 
administrator. 

The probate judge himself, upon a final settlement, may, 
in reviewing the annual settlements, discover mistakes of his 
own, apparent upon the face of the settlement, in which the 
estate has suffered a loss of thousands of dollars ; yet, accord- 
ing to the ruling of the court below, he can not correct them, 
and the loss must fall upon the heirs, who most frequently 
are women and minor children. 

To this doctrine we cannot subscribe, and we feel confi- 
dent that it cannot be maintained upon reason or authority. 
At the last or final settlement all parties interested are noti- 
fied to appear, and generally do appear, if they desire to 
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know the manner in which the estate has been administered, 
and the occasion is one well adapted to the correction of 
mistakes, whether in favor of or against the administrator. 
By giving the probate court at such a time the power of cor- 
recting errors and supplying omissions, no injury can result 
to the executor, while it may be the means of protecting mi- 
nors in the enjoyment of their patrimonial estates. 

The other judges concurring, the judgment of the Circuit 
Court will be reversed, and the case remanded for further 
trial. 


JouN C. MILLER ef al., Defendants in Error, v. Joun B. 
Evans e¢ al., Plaintiffs in Error.* 


Mortgage—Powers—Trust.—A deed of trust in the nature of a mortgage, pro- 
vided that the trustee or his legal representative, or, in case of his death or 
absence from the State, the sheriff of the county, might proceed to sell the 
trust property, &c. The trustee having died, the sheriff sold the land and 
made a deed, by which he assigned, transferred and conveyed to the pur- 
chaser all the right, title and interest in him vested by said deed and ap- 
pointment, that he could sell or convey as sheriff or trustee. Upon a bill 
brought by the owner to redeem, held, that the sheriff had no right, title 
or interest in the property whatever, and that his deed passed no title to 
the purchaser. 

Mortgage—Trustee’s Sale—Advertisement.—A misdescription in the trustee’s ad- 
vertisement of the note, for default in payment of which the property is 
sold, affords no grounds for setting aside the sale. 


Error to St. Louis Land Court. 


Lackland, Cline & Jamison and Gibson, for plaintiffs in 
error. 

The sheriff had power to make the sale under the deed of 
Mordecai and Clamorgan to Thompson. (Foster v. Goree, 
4 Ala. 440; Wooldrige v. Planters’ Bank, 1 Sneed, 302; 
Goss v. Singleton, 2 Head, 67; Gibbs v. Marsh, 2 Metcalf, 
243, 244, 253.) Trustee may sell for non-payment of inter- 





* This case and the following of Miller and Lich v. Hummitsch et als. were 
argued and submitted together. 
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est, although debt be not due. (Richard v. Holme, 18 How. 
U. S. 148.) 

The Land Court seemed to proceed upon the erroneous 
idea, that a party can not be empowered to sell land with- 
out owning an interest or estate in it; thus abrogating the 
whole doctrine of naked powers. Sheriffs, administrators, 
curators, guardians, and attorneys, in fact all may sell land 
in the exercise of a naked power, without having any interest 
whatever in the land. 

The words legal representatives, as used in the deed, 
mean successors in trust, if they have any particular mean- 
ing. (Tipping v. Howard, 6 Eng. Law & Eq’ty R. 99.) 


Glover & Shepley, Kribben § Kehr, for defendants in 
error. 


I. The sale by the sheriff of St. Louis county is no 
bar to the equity of redemption, because the same was 
wholly unauthorized by the terms of the deed of trust to 
Thompson. 

That deed provided that the power of sale should be ex- 
ercised by ‘“ Thompson,” or his legal representatives, or, in 
case of death or absence from the State, “ by the sheriff of 
the county.” The evidence shows that Thompson died in 
St. Louis county, leaving a widow and heirs, two children. 
The legal presumption that they remained here in the State, 
was not repelled by any evidence. There was no proof that 
they were dead or absent from the State; nor was there any 
evidence that there was no administrator or executor of the 
dead trustee who could execute the power of sale in the 
deed. 

The question sometimes made, whether the administrator, 
or executor, or the heirs, or devisees at law, were the proper 
ones to act, does not arise, because all have been passed 
by. The whole class of representatives required by the deed 
to act before the sheriff, were ignored in this sale, and that 
without any pretence of their death or absence. This defect 
is fatal to defendants’ title. 
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Il. The sheriff had no power to sell or convey the title to 
lot 17. By the deed to Thompson, the title vested in him. 
On his death it passed to his (Thompson’s) heirs, or devisees, 
if he left a will. (9 Mo. 821.) Now the sheriff, not having 
the title in him, could not convey it; there was no interest 
whatever in sheriff Andrews on which his deed could ope- 
rate. The only question which then remains is, could An- 
drews’ deed take effect by the execution of a power? We 
know of no principle of statute or common law on which 
such a deed can be sustained. 


III. The deed of sheriff Andrews is no bar to the equity of 
redemption, because it does not purport to convey the lot, 
nor the interest of Thompson’s widow, or heirs, or devisees ; 
nor the interest of Clamorgan or Mordecai, nor of any other 
person who had an interest in it. Andrews conveys “all the 
right, title and interest in me vested by said deed and ap- 
pointment, that I may or can sell or convey as sheriff and 
trustee, by virtue,” &c. 

The whole conveyance operates on the “right, title and 
interest in me vested,” and on nothing else. Now there was 
no right, title or interest in the property in dispute whatever 
vested in Andrews in any capacity. It is not pretended that 
there was. It is only claimed that a power to sell and con- 
vey the lot, the title whereof was in the heirs, or devisees of 
Thompson, could be lawfully exercised by Andrews. But 
he has conveyed his own interest in the lot. The deed 
therefore is a nullity, so far as it may be employed to bar 
the plaintiffs’ equity of redemption, for the want of any ope- 
rative words of conveyance. 


IV. In the case of the Thompson deed of trust, there was 
no legal advertisement ; no day was mentioned on which the 
sale was to take place. The advertisement as printed, and 
as now produced in this court, is unintelligible as to the day 
of sale. The property was sacrificed, and the sale should be 
set aside. (5 Leigh, 370.) 
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DRYDEN, Judge, delivered the opinion of the court. 


This was a proceeding to set aside a sale to the defend- 
ants made under a deed of trust, and for leave to redeem. 
The plaintiffs claim to have acquired the equity of redemp- 
tion in the property in controversy, viz., lot No. 17, in 
Riley’s addition to the city of St. Louis, by virtue of a pur- 
chase at a trustees’ sale, made under a deed of trust junior 
to that under which the defendants claim. 

The Land Court rendered a decree vacating the deed un- 
der which the defendants derived their title, and permitting 
the plaintiffs to redeem ; from which the defendants appealed 
to this court. 

The material facts, as disclosed by the record bearing 
upon the question arising in the case, are as follows: Sam- 
uel Mordecai and Henry Clamorgan, being the owners of the 
property in controversy, in August, 1854, conveyed it by a 
deed of trust to one James W. Thompson, to secure a debt 
of two thousand dollars to the defendant Pelagie Rutgers. 
The deed provides that,in default of payment of the trust 
debt at the time appointed, “the party of the second part, 
(Thompson,) or his legal representatives, or, in case of his 
death or absence from the State, the sheriff of the county may 
proceed to sell the ( trust) property,” on the terms prescribed. 
One Andreas Hummitsch, having become the owner of the 
trust property subject to the encumbrance, afterwards on the 
6th of March, 1857, conveyed the same together with the 
two adjoining lots (Nos. 15 and 16) to Christian Kribben, in 
trust to secure a debt from said Andreas to the plaintiff Lich. 
Kribben, on the 22d of August, 1860, sold and conveyed the 
three lots, 15, 16 and 17, under the last named trust, to the 
plaintiff Miller, who conveyed an undivided half of the 
property to his co-plaintiff Lich. 

Thompson, the trustee having died leaving a widow and 
two infant children residing in the city of St. Louis, John 
H. Andrews, the then sheriff of St. Louis county, on the Ist 
day of October, 1860, in the attempted execution of the 
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trusts of the deed from Mordecai and Clamorgan, sold and 
conveyed the premises in controversy to the defendant Pela- 
gie Rutgers. 

The granting words of the deed from sheriff Andrews 
are as follows: “ By virtue of the authority in me vested by 
said deed and appointment, I do hereby assign, transfer and 
convey to her, the said Pelagie Rutgers, all the right, title 
and interest in me vested by said deed and appointment, that 
I may or can sell and convey as sheriff and trustee as afore- 
said.”” This was the deed which, by the decree, was vacated. 

1. The title to the property was vested in Thompson, the 
trustee, in fee simple, by means of the deed from Mordecai 
and Clamorgan, and on his death it passed to his heirs, en- 
cumbered by the same trusts with which it was clothed in his 
hands. No title whatever was vested by the deed in the sheriff. 
The deed conferred upon him a bare power of sale contin- 
gently, nothing more. Whether at the time of the sale the 
contingency had arisen which would justify the exercise of 
the power by him, a question not the easiest of solution, we 
do not deem necessary to give an opinion, as the decision of 
the question, one way or the other, would not, in the view we 
have taken of the case, at all change the result. The whole 
operation of the deed from sheriff Andrews is upon “all the 
right, title and interest in him vested by said deed and ap- 
pointment.” It assumed to convey nothing except what was 
thus vested in the sheriff. Now as that deed in no contin- 
gency vested in him any right, title or interest in the prop- 
erty whatever, palpably his deed, thus limited in its operation 
and scope, passed nothing, and was therefore no bar to the 
plaintiff’s right to redeem. 

3. The defendants, in their answer, sought to question the 
title of the plaintiffs on the ground, as alleged, that the sale 
at which they purchased was a sale of the whole of the trust 
property in the lump. It is, however, not pretended in the 
answer, that the property would have sold for a larger sum 
had it been sold in parcels. Nor does the evidence show how 
the property was in point of fact sold, whether in the lump 
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or in parcels ; nor, if in the lump, that any injury resulted 
therefrom. 

A sale of property in the mass, is not void but only void- 
able ; and in this case no ground is either averred or proved 
for avoiding the sale. 

8. The discrepancy, real or supposed, between the notes 
described in the trust deed to Kribben, and in the deed from 
Kribben to Miller in the condition of the record, furnished 
no ground to overturn the plaintiffs’ purchase. 


We find no error in this record. Let the judgment be 
affirmed ; the other judges concurring. 


Miter & Licu, Plaintiffs in Error, v. Hummitscnu et als., 
Defendants in Error. 


Fraud.—The court below having found in favor of defendants as to the ques- 
tion of fraud, judgment affirmed. 


Error to St. Louis Land Court. 
Glover & Shepley, Kribben & Kehr, for plaintiffs in error. 


Lackland, Cline & Jamison, for defendants in error. 


DrypeEN, Judge, delivered the opinion of the court. 


The plaintiffs being the purchasers of the property in con- 
troversy, viz., lot 15 in Riley’s addition to the city of St. 
Louis, under a junior deed of trust made by the defendant 
Andreas F. Hummitsch, instituted this suit to set aside a 
sale of the same property made to the defendant Evans, un- 
der an older trust created by said Hummitsch. 

The substantial grounds for relief alleged in the petition 
are, first, that the sale sought to be set aside was brought 
about and procured by the fraudulent practices of the de- 
fendant Andreas F. Hummitsch, in collusion with his co-de- 
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fendants, with intent to deprive the plaintiffs of the proper- 
ty, and to have it secured to his wife, the defendant Rachel; 
and, second, that the trustee sold the property in the lump, 
and so selling, sacrificed it. The case was tried by the Land 
Court without a jury, and the issues were found for the de- 
fendants and judgment followed accordingly, and the plain- 
tiffs have brought the case here by writ of error. 

The record contains a large mass of testimony, the detail 
of which here would subserve no useful purpose. No ques- 
tion of law was raised by the plaintiffs on the trial; in the 
introduction of the evidence they met with a liberal indul- 
gence at the hands of the court. The real question for the 
court was as to the sufficiency of the testimony to produce 
conviction in the mind of the truth of the allegations neces- 
sary toarecovery. We have given the evidence, as well as 
the points presented in argument, a careful consideration ; 
and, upon the whole, we find no reason to disturb either the 
finding or judgment of the Land Court. 

The evidence shows in the sale of the defendants, a rea- 
sonable compliance by the trustee with the requirements of 
the trust deed preliminary to the sale, and the proof falls 
short of establishing any fraud in the transaction; and more 
especially does it fail in connecting the purchaser with the 
supposed fraudulent intent. And as to the point that the 
sale was in the lump, while the evidence shows the property 
was worth greatly more than the sum it sold for, yet there 
was nothing to show that the price would have been increas- 
ed by a sale in parcels. Encumbered as the property was by 
various liens and trusts, the subdivision of it into parcels 
would likely have led to new complications of the title, and 
would probably have tended rather to deter than encourage 
bidding. 

Let the judgment be affirmed ; the whole court con- 
curring. 
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Hexry W. WILuims, Respondent, v. CHARLES J. CARPENTER, 
Appellant. 


Confirmation—Mistake.—Williams v. Carpenter, 28 Mo. 433, P. 1, affirmed. 
Quere—Can a confirmation certificate issued to a person erroneously named 
by mistake be reformed ? 


Appeal from St. Louis Land Court. 


The plaintiff sued in ejectment to recover possession of a 
tract of one by forty arpens, alleging in his petition that it 
was the same tract which was proved before Recorder Hunt 
in the name of Zouis Lacroix, meaning Joseph Lacroix. The 
plaintiff claimed title under Joseph Lacroix, and the defend- 
ant under a Louis Lacroix. 

At the trial the plaintiff gave in evidence the confirma- 
tion to Louis Lacroix, in the usual tabular form, dated March 
8, 1825, granted under the act of Congress of 26th May, 
1824, on proof of inhabitation and cultivation in conformity 
with the provisions of the act of 13th June, 1812. 

Plaintiff also gave in evidence a certificate of confirma- 
tion, No. 145, issued by the Recorder of Land Titles in the 
name of Louis Lacroix, and also several deeds and also oral 
proof tending to show title in him to the lacus in quo de- 
rived from Joseph Lacroix. 

Plaintiff then called Agustus H. Evans. In answer toa 
question by plaintiff, which was objected to by defendant as 
incompetent, this witness stated “ that he was present at 
the office of the Recorder of Land Titles in 1825 or 1826, 
and found Lacroix and Baribeau there; whether they had 
just made proof of their claims, or were about to prove 
them, witness could not say, but from what took place wit- 
mess’ attention was called to the proving up of a claim to a 
lot on Grand Prairie; witness could not recollect who was 
the witness for Joseph Lacroix to prove up his lot in the 
Grand Prairie, bnt was under the impression that Baribeau 
did.” 
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Defendant duly objected to this testimony as incompetent, 
and excepted to the decision of the court in admitting it. 

In answer to another question of the same import (also 
objected to), this witness said, “I am under the impresssion 
that Baribeau proved it up for him (Joseph Lacroix); I 
think Lacroix was witness for Baribeau, and that Baribeau 
was witness for Lacroix ; witness did not know what Lacroix 
it was, or whether he heard the proofs given, or heard it 
read from the record.” 

This evidence was duly objected to as incompetent and 
exception taken to its admission. 

Plaintiff called several witnesses who had lived a great 
number of years in St. Louis, and among other matters they 
severally testified in substance that they knew Joseph La- 
croix, but had never known Louis Lacroix, nor ever heard 
of him. The testimony of each of these witnesses the de- 
fendant objected to as incompetent, but the court admitted 
it and defendant duly excepted. 

The defendant gave in evidence several deeds and also 
gave oral testimony tending to show the legal title in him to 
the locus in quo derived from Louis Lacroix. 

Defendant also gave evidence tending to prove that Louis 
Lacroix was an inhabitant of St. Louis in Spanish times, and 
that he cultivated and claimed a lot in the Grand Prairie 
common field of St. Louis, at the place where the land in 
controversy is situated. 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions to the jury : 

1. If the jury find from the evidence that Joseph Lacroix 
was the person who appeared before Hunt, the recorder, in 
1825, and caused the proofs. to be made in regard to the cul- 
tivation of the common field in the Grand Prairie of St. 
Louis, bounded north by Pierre Baribeau and south by Paul 
Le Grandeur, alias Guitard, and that the recorder did give 
to Joseph Lacroix the certificate of confirmation, but by a 
mere mistake wrote the name Louis insisted of Joseph, then 
Joseph Lacroix or his representatives are entitled to the bene- 
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fit of the certificate of confirmation read in evidence in this 
cause. 

2. If the jury find from the evidence that Joseph Lacroix 
was the person who appeared before the recorder in 1825, 
as stated in the instruction No. 1 for plaintiff, and that he 
was the person to whom said certificate of confirmation was 
actually issued, then the plaintiff is entitled to recover, if 
he has shown a derivative title to the premises in question 
under Joseph Lacroix’s legal representatives. 

8. And if the jury find for the plaintiff, they will assess as 
damages the rents and profits of the twelve arpens of land 
sued for on the east end of said one by forty arpens, from 
the 2d day of December, 1856, to this date; and the jury 
will also assess the value of the monthly rents and profits of 
said land. 

Defendant duly excepted to the giving of these instruc- 
tions. 

The plaintiff also asked the following instructions, which 
the court refused to give: 


1. The act of Congress of the 3d of June, 1812, con- 
firmed to the inhabitants of the village of St. Louis the 
rights, titles and claims of said inhabitants to their common 
field lots, which said lots had been inhabited, cultivated or 
possessed prior to the 20th day of December, A. D. 1803. 
It was therefore necessary that the person claiming a com- 
mon field lot by virtue of this act should have been an in- 
habitant of St. Louis cultivating or possessing said lot prior 
to the 20th of December, 1803, and at the date of the pas- 
sage of the act continuing to claim said lot by himself or his 
legal representatives. And the act of Congress of the 26th 
May, 1824, required the said inhabitants whose claims had 
thus been confirmed by said act of June 13, 1812, to appear 
before the Recorder of Land Titles and prove before said 
recorder the fact of such inhabitation, cultivation, or pos- 
session, and the boundaries and extent of their claim; and 
the said proof, when thus made, must have been made by a 
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claimant, or his legal representatives, whose claim was con- 
firmed by said act of Congress of June 13, 1812. 

2. By the act of Congress of May 26, 1824, it was made 
the duty of the Recorder of Land Titles to issue to the per- 
sons making the proof of cultivation or possession before 
him a certificate of confirmation ; and if the jury find that 
Joseph Lacroix was the person who made the proof before 
the recorder, it was the duty of said recorder to issue the 
certificate of confirmation to the claimant of the lot who 
made the proof; and in the absence of all evidence in regard 
to that subject, the presumption is that the said recorder 
issued said certificate to the claimant who made the proof 
before him. 


The defendant asked and the court gave the following 
instructions: 

1. The confirmation certificate No. 145, issued by the Re- 
corder of Land Titles, read to the jury by the plaintiff, is 
prima facie evidence that the land therein described was 
confirmed by the United States to Louis Lacroiz or his legal 
representatives; and if the land sued for in this action is a 
part of the land described in said certificate of confirma- 
tion, then the plaintiff cannot recover, and the jury should 
find for the defendant, unless they find that the said recorder 
did in point of fact issue said certificate to Joseph Lacroix, 
but by mistake inserted the name of Louis instead of Joseph. 


2. If the confirmation certificate read in evidence was 
granted in the name of Louis Lacroix, it was not necessary 
to its validity that he should have been personally present 
before the Recorder of Land Titles at the time said certifi- 
cate was granted, nor was it necessary that said Louis should 
have been present at the time proof of inhabitation or culti- 
vation was made in his behalf before the recorder. 

8. Unless the deeds read in evidence under which the 
plaintiff claimed title were made by the heirs or legal repre- 
sentatives of Joseph Lacroix, the plaintiff cannot recover, 
and in no event can he recover more of the premises in ques- 
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tion than he has shown deeds for from the heirs or legal rep- 
resentatives of said Lacroix. 


The defendant also asked the following instructions, which 
were refused : 


1. The confirmation certificate No. 145, issued by the Re- 
corder of Land Titles, read to the jury by the plaintiff, is 
prima facie evidence that the land therein described was 
confirmed by the United States to Louis Lacroix or his legal 
representatives ; and if the land sued for in this action is a 
part of the land described in said certificate of confirmation, 
then the plaintiff cannot recover, and the jury should find 
for the defendant. 

2. The certificate of confirmation No. 145, read in evi- 
dence, is prima facie evidence that the same'was intended 
by the Recorder of Land Titles for the person therein named 
as the confirmee and the burden in this case of proving to 
the contrary rests upon the plaintiff. 

3. The plaintiff having given in evidence the confirmation 
certificate No. 145 in the name of Louis Lacroix, he (the 
plaintiff) cannot in this action invalidate this certificate, or 
show that the Recorder of Land Titles, when he made the 
said certificate, intended to make the same for and in the 
name of Joseph Lacroix. 


4. Although the jury may believe from the evidence that 
the confirmation certificate No. 145, to Louis Lacroix, was 
made or granted by mistake on the part of the Recorder of 
Land Titles, yet said certificate, if genuine, is sufficient in 
law to transfer to said Louis Lacroix the land therein de- 
scribed, if the jury find from the evidence that there was a 
person by that name: and if the jury find that there was no 
person by the name of Louis Lacroix, then said certificate is 
wholly inoperative and void, and the title to the land therein 
described remains in the United States, and in such case the 
plaintiff cannot recover. 

5. In making proof of inhabitation or cultivation before 
the Recorder of Land Titles, it was not necessary for the 
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claimant himself to be present; he might act by agent or 
attorney; and although the jury should believe from the evi- 
dence that Joseph Lacroix was the person who actually at- 
tended to the business of making the necessary proof in re- 
gard to the tract in question before Recorder Hunt, this fact 
alone does not tend to show that he was the person to whom 
the confirmation was intended to be made. 

6. There is no evidence in this case that Joseph Lacroix 
inhabited, cultivated or possessed the premises in question 
prior to December 20, 1803. 

7. If the jury find from the evidence that Joseph Lacroix 
and Louis Lacroix were different men ; that said Joseph was 
the claimant before the Recorder of Land Titles of the land 
described in the certificate of confirmation read in evidence, 
and caused the proof to be made touching said claim before 
said recorder; andif the jury also believe from the evidence 
that said recorder granted said certificate to said Louis La- 
croix by mistake, nevertheless said certificate is valid and 
operative in law in favor of Louis Lacroix, the confirmee 
therein named. 

8. If the jury find from the evidence that Louis Lacroix 
did inhabit, cultivate or possess the common field lot of one 
by forty arpens in the St. Louis Grand Prairie common 
fields, described in plaintiff’s petition, prior to the 20th De- 
cember, 1803, and that the land in question is a part of the 
same common field lot, then they should find for the de- 
fendant. 

9. The claim of the plaintiff to the possession of the prem- 
ises in question is not supported by the confirmation cer- 
tificate No. 145, issued by the United States Recorder of 
Land Titles in the name of Louis Lacroix, nor by the tabu- 
lar list of confirmation of the same in the name of Louis 
Lacroix, which were given in evidence. 

10. The court instructs the jury that upon all the evi- 
dence in this case the plaintiff is not entitled to recover 
against the defendant. 
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J. M. Krum and C. C. McClure, for appellant. 


The confirmation certificate No. 145, issued to Louis La- 
croix by the U.S. Recorder of Land Titles for the land in 
question, which was used in evidence, is evidence of as high 
a character as a patent would be, that the title to the land 
in question had passed from the United States to said Louis 
Lacroix. (Gurno v. Janis, 6 Mo. 330; Maclot v. Dubreuil, 
9 Mo. 453; 28 Mo. 153, 460-1; Saunderson v. Jackson, 2 
B. & P. 238; Dillon v. Harris, 4 Bligh, n.s., 843; Short- 
rede v. Chick, 1 A. & E. 57; Phillipp’s Ev., n. 753.) 


The legal title in Louis Lacroix, as appears of record by 
said proof and confirmation certificate, cannot be impeached 
collaterally. This being an action of ejectment for posses- 
sion, the court below erred in admitting the plaintiff to intro- 
duce parol evidence proposing to show that the recorder had 
made a mistake in granting the confirmation to Louis La- 
croix, and that Joseph was the man entitled to it. Parol 
evidence is not admissible to contradict, add to, or in any 
manner vary, the terms of said confirmation. (Ashley and 
Rector v. Bird, 1 Mo. 640; Lane v. Price, 5 Mo. 101; Si- 
mond’s Adm’r, &c., v. Beauchamp, 1 Mo. 570; Barton v. 


Wilkinson, 1 Mo. 53; Hartt v. Rector and Dobbins, 13 Mo. . 


498; Murry v. Loften etal., 15 Mo. 621; Jones v. Jeffries, 
17 Mo. 577 ; Woodward and Thornton v. M’Gaugh and Brown, 
8 Mo. 161; Davisv. Davis, 8 Mo. 56; Querry v. White, 1 Bibb, 
271; Patton v. Robinson, 1 Bibb, 285 ; Jackson, ex d. Smith, v. 
Marsh, 6 Cow. 281; Jackson, ex d. Van Beuren, v. Hoffman, 9 
Cow. 271; 1 Phillipp’s Ev., 2d ed., 537-40, 547-8; 2 id., 
Cowen & Hill’s Notes on, 2d ed., 1422, 1428-9, and cases 
there cited, and pp. 1466-71; Sugden on Vendors, 7th Am. 
from 11th Lond. ed., 153-6, 163-4; Story on Cont., 2d ed., 
669; Milling v. Craukfield, 1 McCord, 262; Swart et al. v. 
Service, 21 Wend. 36; Parteriche v. Paulet, 2 Atkins, 383 ; 
Land v. Land, 1 N.H. 39; Staunton v. Commonwealth, 2 
Dana, 387; Conner v. Chase, 15 Vt. 764; Hunt v. Hunt, 3 
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Bro. C. C. 311; Strode v. Russell, 2 Vern. 624; Baylis v. 
Att’y Gen., 2 Atk. 239; Custtedon v. Turner, 3 Atk. 257 ; 
Champion v. White, 5 Cow.509; Morris v. Edwards, 1 Ham. 
184; Betts v. Damumbrune, Cooke, 39; Bowzer v. Martin, 
6 Rand. 525; Marshall v. Dean, 4 J. J. Marsh, 583; Snyder 
y. Snyder, 6 Binn, 483; Gatewood v. Burrus, 3 Call, 167; 
Dunlap v. Munroe, 7 Cranch, 242; Cowen v. Harrod, Litt. 
Sel. Cas. 4; Britton v. Lawrence, 1 Chip. 103 ; Wood v. Man- 
sell, 3 Blackf. 125; Woodyard v. Threlkeld, 1 A. K. Marsh, 
10; Rogers v. Moore, 2 Root, 159; Claremont v. Carlton, 2 
N. H. 369; Linscott v. Fernald, 5 Greenl. 496; McCall v. 
Larimer, 4 Watts, 351; Burns v. Lyons, 4 Watts, 363; Locke 
v. Whiting, 10 Pick. 270; Chappel v. Avery, 6 Conn. 31; 
Ross v. Reed, 1 Wheat. 482; Jackson v. Hart, 12 John. 
¥4.) 


Whittelsey, for respondent. 


In the first place, the plaintiff does not say that the cer- 
tificate of Hunt was isswed—or delivered, to use a plainer 
term—to Louis Lacroix by mistake, or through error, for 
Joseph Lacroix; on the contrary, he expressly asserts—1. 
That Joseph Lacroix was an inhabitant of the village of St. 
Louis prior to 1803. (See sec. 1 act of June 13, 1812.) 2. 
That he was the cultivator and possessor of the land sued 
for. 3. That Joseph Lacroix, and he only, presented the 
claim to Recorder Hunt, and made the proper proofs. 4. 
That the certificate was isswed to Joseph Lacroix—was de- 
livered to him (Joseph), and not to Louis, nor to any one 
for Louis. (A deed takes effect by delivery.) 5. That at 
the date of the proof no such person as Louis Lacroix was 
in existence; while the claim and the evidence in its support 
show that the claimant—no matter what his name—was a 
living, breathing being, alive at that date, March 3, 1825. 
6. That the only Louis Lacroix ever known never was an 
inhabitant of St. Louis, but of St. Charles, and that he died 
long prior to 1812. (See testimony of Reynal, Mad. Ortes, 
Colastique, Lefevre, et als.) 7. That the mistake is simply 
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in the misnomer of Louis for JosEPH, and in nothing else ; 
and that all else is correct. 

The position taken by defendant’s counsel is, that, in an 
action to recover possession of the land, the plaintiff can 
show himself to be the confirmee only by showing that he 
bears the SAME name, in full, with the person named in the 
certificate ; that the only possible evidence of identity is 
NAME—Louis ; that no description will answer. 

We now proceed to show that the name is merely descrip- 
tive of person—prima facie evidence of identity, not conclu- 
sive, subject to be supplied or varied by other legal evidence, 
at law as well as in equity. 

We premise this logical proposition: that, in speak- 
ing of persons, we designate particular individuals having, 
first, the qualities common to all men; secondly, the quali- 
ties which separate the individual from his fellows; and that 
we use the mame simply as a term of designation. 

I. Prima facie the name identifies the person ; (2 Phil. 
Ev., Cow. & H. Notes, 508, ed. 1859 ;) but it may be very 
insufficient evidence, and require further proof. (2 Phil. 
Ey. 509.) 

So in the case of Jackson ex d. v. King, 5 Cow. 237, citing 
the cases in 10 J. R., 12 J. R., &., it was held prima facie 
evidence that the ancestor of the lessors bore the same name 
with the person named in the grant, and that it was for the 
opposite party to rebut this presumption of identity. 

The law generally upon this character of evidence, and as 
to the admissibility of extrinsic evidence to identify persons 
or things, will be found in 2 Phil. Ev., C. & H.n., ch. 8, § 2, 
p- 717, ed. 1859, and cases there cited ; Beaumont v. Fell, 
2 P. Wms. 141; Amb. 174; Miller v. Travers, 8 Bing. 244; 
Blundell v. Gladstone, 11 Sim. 467. As to identity of per- 
sons, see n. 510 of 2 Phil. Ev., C. & H. n., p. 718 & 723, ed. 
1859. “A deed to A. B. & Son”—A. B. having several sons, 
but being in partnership with one of them by the firm name, 
identifies the person. (Hoffmann v. Porter, 2 Brock, 159; 
Barkley v. Barkley, 1 McCord, 273.) So when there are 
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two persons of the same name as that in the deed, the cir- 
cumstances may show whether of the twain was meant (Coit 
v. Starkweather, 8 Conn. 289); so what was said and done 
indicating for whose benefit a grant was intended, was ad- 
missible to designate which one of two persons having the 
same name was meant. (Stockton v. Williams, 1 Doug., 
Mich., 546.) 

The cases above cited are cases showing some ambiguity, 
when the facts, as they were, are applied to the language of 
the instrument to assist in its construction, or to explain 
what was meant ; as which of two persons bearing the same 
name was intended, or where the terms of description are 
not all applicable to the same person. (2 Phil. Ev., C. & 
H. n., 750, ed. 1859.) So of two George Gords. (Doe ex 
d. Gord v. Needs, 2 Mee. & W. 129; Jones v. Newman, 1 
Black. 60; 2 Phil. Ev. 769, n. 519.) Caroline Thomas was 
permitted to show that she was the person designated by the 
words Cornelia Thompson. (Thomas v. Stevens, 4 J. C. R. 
607; Conolly v. Pardon, 1 Paige, 291.) In the case cited, 
the word ‘brother’? was considered as a descriptive word 
controlling names. (Smith v. Smith, 4 Paige Ch. R. 271; 
Verner v. Henry, 3 Watts, 385.) Most of this class of cases 
depend upon the rule that a false description shall not avoid 
the grant—/falsa demonstratio non nocet. See cases cited in 
2 Phil. Ev. 871. 

Most of the cases cited in the books have arisen upon the 
construction of wills, some having been decided at equity 
and some at law. Doe ex d. Chevalier v. Huthwaite, 3 Barn. 
& Ald. 632, was a case at law in ejectment. 


II. We now assert that at law a party may show by extrin- 
sic evidence that there is an ambiguity in the descriptive 
words of a grant or deed, and explain it by parol testimony ; 
that a name is a description merely, and that if the name 
does not agree with the remaining words or forms of descrip- 
tion that it may be rejected, on the principle of falsa demon- 
stratio non nocet. 


5—VOL. XXXV. 
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See. 2 Phil. Ev., C. & H. Notes, 771, ed. 1859, n. 519, 
and the comment on the case of Jackson ex d. Dickson v. 
Stanley, in ejectment. In that case, by rejecting the word 
“David” as descriptive, and seeing to what class of persons 
the grants were made, to wit, to a soldier who had served in 
one of twonamed regiments, &c., the person would have been 
properly described, rejecting the christian name, as in the 
case at bar. The case of Jackson ex d. v. Lawton, 10 J. R. 
23, was a suit between parties claiming under conjlicting: pat- 
ents to the same land, and not between two persons claim- 
ing under the same patent or instrument, and, of course, the 
elder patent was the best title, and so in Maguire v. Tyler 
and Broderick v. Bagnall. 

Jackson ex d. v. Stanley, 10 J. R. 134, was an ejectment at 
law, and the parties both claimed under a patent to David 
Hungerford, the plaintiff alleging that ‘David’? was a mis- 
nomer, and that the person to whom the grant was made 
was named ‘Daniel, and they entered into an inquiry as to 
the circumstances of the description, to show the misno- 
mer. The defendants claimed under a person bearing the 
name of David Hungerford. This case and that at bar are 
parallel. Evidence was admitted to show that David H. could 
not have been the party to whom the patent was issued. 

In Jackson ex d. Shultze v. Goes, 13 J. R. 518, it was held, 
that it was competent for a defendant in ejectment to prove 
that a person claiming as patentee although of the same name, 
was not the patentee intended by the grant; that is, that some- 
thing more was necessary than mere identity of name. See 
Spencer’s opinion, giving the reason of the rule, affirming 
Jackson v. Stanley, 10 J. R. 133; and is again followed by the 
case of Jackson ex d. v. Boneham, 15 J. R. 226, patent to Mo- 
ses Minnor, being shown to describe Moses Minor. 

All these cases are cited and approved in Jackson ex d. v. 
King, 5 Cowen, 237, which reviews this matter of the name 
asa descriptive term. Again, in Jackson ex d. v. Cady, 9 
Cowen, 140, the cases are again reviewed at length, and the 
doctrine of Jackson v. Stanley affirmed. The case of Jack- 
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son v. Hart, 12 J. R. 77, does not conflict with Jackson v. 
Stanley, 10 J. R. or if so it is overruled in Jackson v. Goes, 
13 J. R. 518, and 9 Cowen, 140. In Scanlan v. Wright, 13 
Pick. 523, a devise to E. A. S. was proven tomean E. A. C., 
the devisee having married. 

So in Conkey v. Kingman, 24 Pick. 115, it was held, that 
the description by the name of Susan, in a record, would not 
affect it, although her name was Sarah, if there were no mis- 
take as to the identity of the person. 

In Parvel v. Biddle, 2 Dal. R. 70, a legacy to Samuel P. 
was proven to be intended for William P., although there 
were persons of both names. This was in a suit at law. 

In Sterlie v. Reid, a judgment had been obtained against 
a person by the name of Joseph Reid. Ina suit upon the 
record, it was permitted the plaintiff to aver and prove that 
the defendant, whose name was James, was the same person 
sued in the previous suit. So that a “misnomer” did not af- 
fect the record. 

In Toole v. Peterson, 9 Ired. 180, ‘‘ Whatson” was proven 
to mean Watson in a deed. 

With regard to this matter of “misnomer,” in 15 Vin. Ab. 
Tit. Misnomer B, 2, it is stated, that in fines and feoffments a 
change into another name does not avoid it. Now why? Be- 
cause the description can be supplied by the attending cir- 
cumstances, &c., as to what man, no matter his name, the 
livery of seisin was made, or who appeared actually in court. 

In 5 Bac. Ab. Misnomer D, it is said a mistake of the 
christian name is fatal in deeds and judicial proceedings. 

I have shown that it does not avoid fines nor judicial pro- 
ceedings ; and I have not been able to find a single case where 
it is held that a mistake of the name, or misnomer, avoids a 
grant, unless it be where the explanation of the mistake 
makes the deed void for uncertainty of description. 

Coke says, a grant may be good, though the grantee’s 
name of baptism be mistaken ; as a grant to Robert, Earl of 
Pembroke, when his name was Henry ; or to George, Bishop 
of Norwich, when his name is John ; because there can be but 
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one of that name or dignity; that is, the description is cer- 
tain by the title without the christian name, and the descrip- 
tion being sufficiently certain, the grant is not void for uncer- 
tainty of description. It is sometimes said that the rule is 
different in cases of wills and deeds. That is not practically 
the case, as far as actual decisions go; although courts al- 
ways try to support a will, and have sometimes gone farther 
than principle warrants. The true principle to be derived 
from all the cases is this: from the terms of description, can 
it be determined who was the person ? if so, the grant or the 
will is good; if not, it is void for uncertainty of description. 
In construing the instrument, all surroundings and calls must 
be looked at and examined, if necessary: the name being the 
first, then titles, relationships, family, gens, residence, ac- 
tions, &c.; as Earl Pembroke, son of John, nephew, issue, of 
London, Reverend, soldier, captain, &c., &. 

It is said by the counsel for defence, that the only method 
of showing the error, is upon a bill to correct the misnomer 
of the grant. This might be true if the description were 
so vague that the application of it to the proper person could 
not be shown, or if the wrong person had fraudulently pro- 
cured the certificate ; neither of which propositions are 
true. 

In the case of Doe ex d. Meadows v. Roe, Geo. Dec. p. 80, 
will be found a full discussion of the law upon this point, of 
permitting extrinsic evidence first to raise a latent ambigu- 
ity, and then to explain it. This was an action of ejectment. 
The plaintiff, whose lessor was Edward S. Meadows, sued 
upon a grant from the State of Georgia to James Meadows, 
orp an, of Harrols district, Upson county. The plaintiff 
proved that there was no person in the county of the name 
of James to whom the description would apply; that the plain- 
tiff was an orphan residing in the county; that his father’s 
name had been James, and showed that he was the person 
intended. The court, upon a full examination of the author- 
ities, decided that the evidence was admissible, and gave 
judgment for the plaintiff. 
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B. A. Hill, for respondent. 


I. The title to the field lot in controversy passed proprio 
vigore by the act of the 13th of June, 1812, to some private in- 
dividual who inhabited St. Louis before the 20th December, 
1803, and who cultivated and possessed the lot prior to that 
date. No names of any of the confirmees are given in the 
act, but the confirmations were made en masse to all the per- 
sons who answered to the descriptions given in the act. The 
lots were granted and the individuals were to be ascertained 
by proof in a court of justice. (Act of 13th of June, 1812; 
Guitard v. Stoddard, 16 How.; Glasgow v. Taylor, and School 
Commissioners v. Hortez, 26 Howard, 1 Black.) 

II. The title passed eo instanti to the person entitled to 
the lot, who must answer the following descriptions: 1. An 
inhabitant of the village of St. Louis; 2. A cultivator of a 
field lot in the Grand Prairie before the 20th December, 1803 ; 
3. The field lots of that prairie must have belonged to the 
village of St. Louis in Spanish times; 4. The person con- 
firmed must have been a claimant by title or by cultivation 
before 1803, while inhabiting the village. 

III. Although the title had vested in Joseph Lacroix in 
1812, Congress passed an act 26th May, 1824, to enable the 
Recorder of Land Titles to perpetuate the evidence as against 
the United States of the fact of cultivation and boundaries, 
by certificate to be issued on proof thereof as prima facie evi- 
dence. This act made it the duty of the owners or claimants 
(§ 1) “to designate their said lots by proving before the re- 
corder * * * the fact of such tnhabitation, cultivation, or 
possession, and the boundaries and extent of each claim, so 
as to enable the Surveyor General to distinguish the private 
from the vacant lots.” * * * * (§ 3.) That the recorder 
shall issue a certificate of confirmation for each claim con- 
firmed, * * * * and shall receive one dollar for each lot 
proved up,” &c. 

Under this act Joseph Lacroix and Pierre Baribeau went 
before the Recorder of Land Titles, and on the 3d of March, 
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1825, they proved up their cultivation of the two field lots 
adjoining each other in the Grand Prairie common fields 
of St. Louis; and the evidence shows that Joseph Lacroix, 
like many, if not all, of the old French settlers, had a nick- 
name; he was called Lacroix Bissonette, the lime burner. 
He and Baribeau were friends ; they lived in the same house 
for some time together; and A. H. Evans saw the two old 
Frenchmen prove up their claims, and knows that Joseph La- 
croix was the person who appeared and made proof before 
the recorder in 1825. 

The defendant claimed under Louis Lacroix, whose name 
by mistake was entered in the certificate of confirmation in- 
stead of Joseph Lacroix, dit Lacroix Bisbonette, the lime 
burner. 

The proofis conclusive that Louis Lacroix died before 1815 ; 
that he lived in St. Charles when not absent on voyages ; that 
he was the brother of St. Paul Lacroix, and died before St. 
Paul. St. Paul Lacroix was buried in St. Charles in 1815. 

The only question in this case is whether it was competent 
for the plaintiff to introduce evidence before the jury to show 
that Joseph Lacroix was the person intended by the name 
Louis Lacroix, and that Joseph Lacroix made the proof and 
procured the confirmation certificate of 1825. If the proof 
was competent, then the question whether Joseph Lacroix 
was the person intended is a question of fact for a jury, and 
has been found by the jury for the plaintiff. 

There were the representatives of two persons who appear- 
ed claiming title to this field lot: the plaintiff, representing 
Joseph Lacroix; and the defendant, representing Louis La- 
croix. 

The person confirmed by the act of 1812, and making proof 
by the act of 1824, must have the following descriptions beside 
the name: 1. An inhabitant of St. Louis before 1803; 2. A 
cultivator ofa field lot in the Grand Prairie before 1803 ; 
3. A claimant of the lot at the time he was an inhabitant of 
the village ; 4. A claimant living in 1825, and appearing be- 
fore the Recorder of Land Titles and making proof of his 
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cultivation in Spanish times. Joseph Lacroix answers all 
these descriptions, and there is no other person who can or 
does answer them but Joseph Lacroix. 

By the code of 1849, under which this suit was brought, 
the distinction between law and equity was abolished. A 
bill in equity, to ascertain who was the party intended to be 
confirmed by the certificate, would present the same question, 
and none other, that has been tried in this case upon a direct 
issue put to the jury under proper instructions. The record 
in this case shows that the direct issue has been tried, and 
the jury has found that Joseph Lacroix was the person intend- 
ed and proved to have been confirmed by the certificate issued 
to Louis Lacroix; and the evidence preserved in the record 
shows that all the parties in interest claiming title under Jo- 
seph or Louis Lacroix were before the court, and the effect of 
the judgmentis precisely the same as if a bill in equity had 
been filed in the first instance. 

Plaintiff says the description of Lacroix is false in the chris- 
tian name, and that the other particulars of description given 
in the acts of Congress granting the land to the inhabitant, 
cultivator and possessor, prevents the false description from 
injuring the title of Joseph Lacroix to the lot confirmed to 
him, and described in the certificate as the lot of Louis La- 
croix. The authorities are full that “falsa demonstratio non 
nocet” in such cases. 

In Conolly v. Pardon, 1 Paige Ch. R. 291, the testator 
bequeathed certain moneys to his brother Cormac Conolly 
and his two sisters. By a codicil he bequeathed to his nephew 
Cormac Conolly, son of his brother Cormac Conolly, five 
hundred dollars for his ecclesiastical education: this sum to 
be taken from what he had bequeathed to his brother Cormac 
and the sisters. The testator had no brother named Cormac, 
but a nephew of that name, son of his brother James, the 
complainant, and the nephew at date of will and codicil was 
pursuing his classical studies in Ireland with a view to an 
ecclesiastical calling. He was the only nephew of that name, 
and complainant was the only brother that survived the tes- 
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tator, unless another brother named Henry were still living. 
The chancellor held that James was the brother intended 
and decreed accordingly ; he said “the reference to this devise 
in the codicil, and the description of his nephew as the son of 
his brother Cormac, show conclusively that complainant 
James was the legatee intended by the name of Cormac Con- 
olly.” (Cow. & Hill’s Notes to Phil. Ev., note 940 to p. 533, 
3d vol. 1369.) So also it was held in Smith v. Smith, 1 ed. 
Ch. R. 189, and 4 id. 271; also Tudor v. Terrell, 2 Dana, 47, 
50-1; Wigram on Extr. Ev. 81, 122. So also in Vernor v. 
Henry, 3 Watts, 385. So alsoin Jackson ex d. Miner v. 
ham, 15 John. 226. 

So in Dowset v. Sweet, Amb]. 175, a legacy was left to John 
and Benedict, sons of John Sweet. John Sweet had only 
two sons, viz., Benedict and James. Held, that James might 
take; for after rejecting what was false in the description, 
enough remained to indicate the intention of the testator and 
justify the application of extrinsic evidence. 

So where a devise was to S. H., second son of T. H, but in 
fact he was the third son, evidence of collateral circumstances 
was allowed to ascertain whether the testator had mistaken 
the name ornot. (Doe ex d. Chevalier v. Huihwaite, 3 B. & 
Ald. 632; Wigram on Extr. Ev. 81.) 

So in Standen v. Standen, 2 Ves. Jr. 589, a legacy was to 
‘‘Charles Miller Standen and Caroline Eliz. Standen, legiti- 
mate son and daughter of Charles Standen, now residing with 
a company of players”; and their claim was supported though 
it appeared they were tlegitimate. 

So in the case of Smith v. Coney, 6 Ves. 42, a legacy to 
the Reverend Charles Smith, of Stapleford, Tawney, was 
sustained as a legacy to the Reverend Richard Smith, he 
answering in other respects to the description in the will. 

Cowen, in commenting upon the force and effect of the 
rule ‘‘falsa demonstratio non nocet,’ (note 940, p. 533, of 
Phil. Ev., vol. 3, p. 1872,) notices the case of Jackson ex dem. 
Dickson v. Stanley, 10 John. 137, where a patent to Duvid 
Hungerford, a soldier, was produced, in an action of eject- 
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ment, by the heirs of Daniel Hungerford, and comments upon 
the effect of the rule. A critical examination of the opinion 
shows that the ancient opinion, that a grant is void where 
there is a mistake in the christian name, is repudiated. Lord 
Coke is cited (Co. Litt. 3, a) as stating the law correctly ; 
“that if lands be given to Robert, Earl of Pembroke, when 
his name is Henry; or to George, Bishop of Norwich, when 
his name is John, the grant is still good, because there can 
be but one of that name and dignity.”” The court proceeds: 
“Tf, then, the patent in this case had designated the Hunger- 
ford intended by specifying the regiment and company to 
which he belonged at the time of his death, it might have 
been good, as being equally susceptible of being reduced to a 
certainty.” | 

So in Jackson v. Goes, 13 John. 524, it was held unani- 
mously, that the identity of the patentee is a matter that may 
be inquired into, in an action of ejectment, collaterally ; that 
the doctrine was so settled by the case of Jackson v. Stanley, 
10 John. 186; and the case of Jackson v. Hart, 12 John. 
TT, was not intended to overrule the case of Jackson v. 
Stanley. 

The case of Jackson ex dem. Mancius v. Lawton, 10 John. 
23, cited by Mr. Justice Scott in support of his opinion, that 
the confirmation certificate is void by reason of the latent 
ambiguity in the false denomination of the christian name, 
has no bearing upon the question at issue. 


DryDEN, Judge, delivered the opinion of the court. 


When this case was here before (28 Mo. 453) this court 
decided—Judge Scott delivering the opinion of the court— 
that where a grant, though by mistake, is made to one, an- 
other cannot divest him of his title by showing that he was 
the person for whom the bounty was intended. If the gov- 
ernment, on a false suggesion or by mistake, has granted a 
patent, it can only be avoided by scire facias or other suita- 
ble proceeding instituted directly for that purpose. Jt can 
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not be done in a collateral action. The circumstances of this 
case do not warrant the application of the principle, that by 
parol evidence one may show that he is the person named as 
grantee or patentee. The case was sent back to the Land 
Court, where it was again tried, but without any change in 
the pleadings, and the plaintiff recovered a verdict and judg- 
ment as in the first instance. 

This judgment and the former decision cannot stand to- 
gether. The plaintiff’s theory is that Joseph Lacroix, under 
whom he claims title, was the person who made the proof 
before the recorder, and was the person who was intended to 
be confirmed, and that the name of Louis Lacroix instead of 
Joseph Lacroix was inserted in the certificate of confirmation 
as confirmee by the mere mistake of the recorder. The ut- 
most that can be said for the plaintiff’s title, upon his own 
theory, is that it is an equitable title. Such a title will not 
support an ejectment. 

The petition being merely a petition in ejectment contains 
no allegations to which proof of the alleged mistake could 
apply, and for this reason, if no other, it was not competent 
for the plaintiff to show the supposed mistake. If the plain- 
tiff can recover at all, it is because he has the right to have 
the certificate of confirmation reformed and the legal title 
vested in himself. 

To accomplish this result, the petition should have such 
shape as would admit the requisite proof and sustain a decree 
reforming the instrument. The question whether the instru- 
ment is the subject of reformation has not been discussed, 
and we therefore give no opinion on this point; but if it is, 
we have no doubt this relief can be given and possession 
recovered under a proper frame of the pleadings in the one 
action. 

Let the judgment be reversed and the cause remanded. 
The other judges concur. 
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Francis Lemay et als., Appellants, v. JosEPH PoUPENEz, 
Respondent. 


Marriage Contract—Notice—Recording.—The recording of a marriage contract 
executed in 1805, but not acknowledged or proved as required by the stat- 
utes then in force, does not give notice to subsequent purchasers of the 
existence and contents of such instrument; neither does such recording 
impart notice to subsequent purchasers, by virtue of the act of 1847, (Ses- 
sion Acts of 1847, p. 95, § 8,) the instrument not being a deed or will. 

Conveyance—Notice— Evidence.—The purchaser of land, affected by any instru- 
mentin writing not properly recorded, must have actual notice of the exist- 
ence of such instrument. The fact of notice is to be proved like other 
facts, by evidence direct or circumstantial. 

Conveyance—Purchaser—Notice.—A purchaser with notice of an instrument in 
writing affecting land, but not duly recorded, may protect himself by con- 
veyance from a purchaser without notice. 


Appeal from Land Court. 


Suit to recover nine-twentieths of a lot in Carondelet. 


The petition stated that Antoine Mallette and Angelique 
Moreau, under a marriage contract made and executed and 
recorded 30th September, 1805, in the State of Missouri and 
county of St. Louis; that by this contract there was estab- 
lished between them a community ; that during its existence 
the town of Carondelet conveyed to said Angelique Mallette, 
the south-west quarter of block 638, in the town, and of which 
block the premises in dispute are part; that Angelique sub- 
sequently, as a gift, and without a valuable consideration, 
conveyed the northern half to her son Francis Mallette, who 
sold it to Joseph Poupenez; that the conveyance of Francis 
Mallette to Poupenez was with full notice on the part of 
Poupenez of the existence of said marriage contract. 

The answer puts in issue all of these allegations. At the 
trial, plaintiffs offered evidence that the conveyance by An- 
gelique to Francis Mallette was a gift, and without a valua- 
ble consideration; and that when Francis Mallette sold to 
Joseph Poupenez, (Natler, the other defendant, being only 
Poupenez’s tenant, ) Poupenez had notice of the existence 
and contents of the marriage contract in question. 
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Upon question of notice, the court gave the following in- 
structions at instance of defendant, and to which plaintiffs 
excepted : 

(For 1st and 2d instructions see opinion. ) 

3. That the recording of the marriage contract in 1805 
is no notice to either Francis Mallette or Joseph Poupenez 
of the contents of said marriage contract. 

The plaintiffs asked for the following instructions, which 
the court refused to give, to which ruling plaintiffs ex- 
cepted : 

1. The jury are instructed that “by notice” the law in- 
tends nothing more than such knowledge of the facts as , 
would put a prudent man on his guard to inquire concerning 
them. 

2. The jury are instructed that if Francis Mallette had 
notice of the existence of the marriage contract, and of its 
being recorded in St. Louis county previous to the taking of 
the deed from his mother, Angelique Mallette, the law will 
presume him to have notice of the contents, and the jury will 
find accordingly. 


A. J. P. Garesché, for appellants. 


I. Defendant’s instructions upon the subject of notice 
should have been refused, and those asked by plaintiffs given, 
because notice,in intendment of law, is only such knowl- 
edge as would put a prudent man upon his guard to inquire. 
(Beatie v. Butler, 21 Mo. 323; Vaughan v. Tracy, 22 Mo. 
421.) 

II. The contract, though not properly acknowledged, im- 
parts notice. (Allen v. Moss, 27 Mo. 363.) 

III. The record of the contract was valid, and therefore 
notice to the world. (Sec.6, Evidence, R. C. 1855, p. 731; 
Lim. Acts, 1847, p. 95; 10th sec. Act of 1804, art. 1, T. L. 
11; Chouteau v. Chevalier, 1 Mo. 245; Parks v. Roussin, 
8 Mo. 537; Wilkinson v. Rozier, 19 Mo. 444; Aubuchon 
v. Murphy, 22 Mo. 123.) 

Finally, it must be reversed for the instructions given for 
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defendant as to Joseph Poupenez. He, in his testimony, ad- 
mits that the mother often told him that her marriage con- 
tract had been recorded in St. Louis county; even then, 
though improperly recorded, he had such notice of the exist- 
ence of the contract as would, under the doctrine of the 
authorities quoted in support of my first point, have excluded 
him from the class of an innocent purchaser. (Act concern- 
ing Recorders, 1 T. L. 421.) 


J. Taussig, for respondent. 


The respondent submits the following propositions : 

I. The record of the marriage contract did not impart no- 
tice to subsequent purchasers, the contract not having been 
acknowledged or proven according to law. 

The marriage contract was executed in 1805. 

(a.) The act establishing Recorders, approved October 
Ast, 1804, (Terr. Laws, ed. 1842, vol. 1, p. 47,) provides in 


§ 8, that “all deeds or conveyances which shall be made of 
and concerning any lands, and by which the same may be in 
any way affected in law or equity, shall be acknowledged or 
proven before one of the judges of the general court, or be- 
fore one of the justices of the Court of Common Pleas of 
the district where the land conveyed lies.”” The marriage 
contract in question, although it is not a deed, not being an 
instrument under seal, is a ‘ conveyance of and concerning 
lands.”’ (Moss v. Anderson, 7 Mo. 339 & 340.) 

(b.) The marriage contract was not proven, acknow- 
ledged or recorded in conformity with the provisions of the 
act concerning marriage contracts. (Sess. Acts of 1825, p. 
525, § 5; also, §§ 1 & 2 of same act.) 

(c.) Registry of a defective deed is notice to no one, un- 
less made so by express statutory provision. (Pope v. Hen- 
ry, 24 Vt. 560; Johns v. Reardon, 3 Md. Chan. 57; Jen- 
ning v. Wood, 20 Ohio, 261.) 

The provisions of the act to quiet vexatious land litigation 
(Sess. Acts of 1847, § 8, p. 95) are not applicable to instru- 
ments not under seal, and therefore the decision of this court 
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in the case of Allen v. Moss, 27 Mo. 354, is not applicable 
to the case at bar. 

The act concerning Evidence, Rev. Stat. 1855, p. 731, 
§ 46, is broad enough in its language to cover the case at 
bar, as it embraces not only instruments under seal, but also 
“other instruments of writing.” But Francis Mallette and 
the defendant acquired their respective titles and this suit 
was commenced before the passage of that act; its provis- 
ions are, therefore, not applicable to the case at bar. 


(d.) The authorities cited by appellant on this point all 
refer to cases of marriage contracts executed before the pas- 
sage of the act of 1804. 


The fourth instruction asked by respondent was therefore 
properly granted. 

II. In order to relieve the plaintiffs of the operations of 
the Registry Acts of 1804 and 1805, they were bound to 
prove that both purchasers, Francis Mallette and the defend- 
ant, had actual notice. 


(a.) Notice must be brought home to both purchasers. 
(Halsa v. Halsa, 8 Mo. 308; Bartlett v. Glasscock, 4 Mo. 
66-7 ; Draper v. Bryson, 17 Mo. 76.) 


The purchasers were entitled to actual notice, as distin- 
guished from implied or constructive notice. (Sess. Acts of 
1825, p. 525, §5; Draper v. Bryson, 17 Mo. 74, 87.) 


Actual notice is not “ such knowledge of the facts as would 
put a prudent man on his inquiry,” but “such knowledge or 
information as makes the taking of a deed by the purchaser 
an act of bad faith towards the holder of the unrecorded 
deed,” or “ knowledge of the purchaser that his grantor had 
previously sold the land.” (4 Kent’s Com. 171; 1 Story’s 
Eq. 393 ; Dey v. Dunham, 2 Johns. Ch. 182; Jackson v. Givan, 
8 Johns. 1387; Jackson v. Van Valkenburgh, 8 Cowen, 260; 
Jackson v. Burgall, 10 Johns. 457; Rogers v. Wiley, 14 Ill. 
65; Curtis v. Mundy, 8 Metc. 407; Draper v. Bryson, 17 
Mo. 71; Beattie v. Butler, 21 Mo. 313; Vaughn v. Tracy, 
22 Mo. 415; id. 25 Mo. 322.) 
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For a collection of decisions, see Doyle v. Teas. 5 Ill. ; 4 
Scammon, 249. 


III. The lot in controversy did not enter into the commu- 
nity created by the marriage contract. 

(a.) The deed of the town of Carondelet is not a convey- 
ance to either husband or wife, but is a conveyance to Leon 
Levy, in trust for the sole and exclusive use of Angelique 
Mallette. 

(b.) If the deed of Carondelet is to be treated as a con- 
veyance to Angelique Mallette, it is submitted that the prop- 
erty therein described was not, by the terms of the deed, and 
as shown by the evidence, acquired by one of the spouses by 
lucrative title. 

The conveyance is a gift, the consideration nominal, paid 
by Leon Levy, and merely a fee for drawing the deed. The 
fact that both husband and wife had possessed and cultiva- 
ted the lot, does not change the case. (Wilkinson v. Iron 
Mountain Co. 20 Mo. 122; Hughey v. Barrow, 4 La. 250; 
1 White’s Recop. 61, n. 44.) 

The instructions asked by defendant on this branch of the 
case were refused by the court below and are not preserved 
in the record. 


Bates, Judge, delivered the opinion of the court. 


Antoine Mallette and Angelique Moreau made a marriage 
contract on the 30th day of September, 1805, which was re- 
corded on the same day. It was not sealed by them, and it 
was not acknowledged or proved. Among other provisions 
it established a community between the parties, who were 
then married. During the marriage, a lot in the town of 
Carondelet was acquired by the wife, by deed. After the 
death of the husband, the widow, on the 21st of October, 
1848, conveyed the lot to one of her sons, Francis Mallette, 
who subsequently conveyed the same to the defendant Pou- 
penez. There were children of the marriage, and some of 
them bring this suit as heirs of Antoine Mallette, claiming 
that his heirs are entitled, under the marriage contract, to 
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one-half of the lot. There was judgment for the defendant, 
and the plaintiffs appealed. 

The first point in the case is upon the question whether 
the defendant was chargeable with notice of the contents of 
the marriage contract, because of its having been recorded, 
and the lower court instructed that he was not so charged. 

In the act to quiet vexatious land litigation, approved Feb- 
ruary 2d, 1847, (sec. 8, p. 95) it is provided “that the 
records made by the recorder of the proper county, by copy- 
ing from any deed of conveyance, deed of trust, mortgage, 
will, or copy of a will, that has neither been proven nor ac- 
knowledged, or which has been proven or acknowledged, but 
not according to the law in force at the time the same was 
done, shall, from and after the passage of this act, * * im- 
part notice to all persons of the contents of such instruments ; 
and all subsequent purchasers and mortgagees shall be 
deemed, in law and equity, to purchase with notice thereof.” 

In the revision of 1855, there was added to the list of in- 
struments mentioned, the general words “or other instru- 
ment of writing.” 

The marriage contract was not a deed of conveyance, nor 
any instrument mentioned in the act of 1847, and, conse- 
quently, the defendant was not, by virtue of the provisions of 
that act, charged with notice of its contents. 

The plaintiffs also gave evidence tending to prove actual 
notice to Francis Mallette and the defendant Poupenez ; and 
the court, at the instance of the defendant, gave to the jury 
the following instruction: ‘ Unless the jury find from the 
evidence that Francis Mallette or Joseph Poupenez had act- 
ual notice of the contents of the marriage contract between 
Antoine Mallette and Angelique Moreau, before or at the 
time of the making of the several deeds to them, the plain- 
tiffs cannot recover.” 

This instruction is right in requiring actual notice (the 
recording being no notice), and is right in requiring the no- 
tice to both Francis Mallette and Joseph Poupenez; for a 
want of notice to either was a sufficient defence to Poupenez. 
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Another instruction was, however, given for the defendant 
which was erroneous. It was as follows: ‘“‘To entitle the 
plaintiff to a verdict in this case, the proof of notice of the 
existence and contents of the marriage contract, and of the 
claim of the heirs of Antoine Mallette under it, must be ex- 
plicit, clear and positive, so as to leave no reasonable doubt 
in the minds of the jury that the taking of their respective 
deeds by Francis Mallette and Joseph Poupenez, with the in- 
tention of claiming the whole lot therein conveyed, were, 
under the circumstances, acts of bad faith towards the heirs 
of Antoine Mallette.” It was error to require proof of no- 
tice of a claim under the contract, in addition to the notice 
of the contents of the contract. The specification of the 
character of proof required of the plaintiffs was also erro- 
neous. Notice is a fact to be proved, as other facts, by evi- 
dence direct or circumstantial. The burden of proof was on 
the plaintiffs, but the issue was to be decided by the prepon- 
derance of the testimony, and it was error to require proof 
of bad faith beyond a reasonable doubt. 

Another instruction given for the defendant was without 
evidence upon which to base it. 

Judgment.«reversed and cause remanded. Judges Bay 
and Dryden concur. 


JaMES Harrison, Appellant, v. Constant CAcuELin et als., 
Respondents. 


Ejectment—Limitations—Possesston.— Defendants in ejectment, setting up the 
bar of adverse possession against the legal title, nust show that their pos- 
session has been continuous for the time required by the statute. 

Appeal from St Louis Land Court.. 
Gantt and Casselberry, for appellant. 


Whittelsey, for respondents. 
6—VOL. XXXV. 
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Bates, Judge, delivered the opinion of the court. 


This case has been in this court twice before, and both 
times, as in the present instance, it was brought up by the 
plaintiff. There have been three verdicts for the defendants, 
one of which was set aside by the lower court. It is with 
regret that we find ourselves constrained to reverse the last 
judgment. 

The case is reported in 23 Mo. 117, and 27 Mo. 26. 
At the last trial, the plaintiff showed a perfect documentary 
title, and the defendants rely solely upon the statute of lim- 
itations. 

It appeared by the evidence that Leon Levi, senior, occu- 
pied the premises, a lot in the town of Carondelet, in his 
lifetime ; that he died in 1838, leaving a widow and two 
children, the defendants Leon and Nicholas Levi; that 
shortly after his death the widow, with her children, (then 
very young,) removed from the lot, and she subsequently 
married Henry Chouquette; that the lot was then enclosed 
with a fence, and had upon it a house built of logs, set up- 
right, and with a stone chimney ; that in 1844 the fence was 
swept away by the great flood of that year; that in 1845 
Chouquette repaired the fence and used the lot ; that Chou- 
quette died in 1845 or 1846, and after that (except possibly 
for a short time in 1846) the premises were unoccupied un- 
til 1851, when the defendant Cachelin went into possession 
as the tenant of the other defendants, Leon and Nicholas 
Levi. Mrs. Chouquette, the widow of Levi, died in 1848, 
or January Ist, 1850. Between 1846 and 1851 the fence 
soon disappeared, with the exception of a few posts, or rem- 
nants of posts, and the wooden part of the house gradually 
disappeared, (one witness stating that the wood was taken 
away by passers for firewood,) so that in 1851, when Cache- 
lin went into possession, there was nothing left of the old 
improvement but the chimney, or a portion of it. Evidence 
was given tending to prove, that, at some time from 1844 to 
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1851, Leon Levi, then a child, erected on the lot a building 
variously described by the witnesses as a house, a cabin, a 
shanty and a pen, the size of which was from five feet square 
to eight feet square, and which was never occupied by any 
person, nor used for any purpose whatever. Evidence was 
also given of the payment of taxes by Mrs. Chouquette in 
1846, and by the estate of Leon Levi iin 1849, and that the 
property was assessed to Leon Levi’s estate in 1846, 1847 
and 1849. 

The evidence as to the gradual waste and destruction of 
the fence and house, was no evidence at all of possession by 
any person, but, on the contrary, was strong evidence of an 
entire abandonment of possession. The erection by Leon 
Levi of the house, or pen, which was at most the work of a 
few hours, was no evidence of possession by him, except for 
the time he was engaged in building it, and is no evidence 
at all of a continuous possession by him from 1846 to 1851. 
The payment of taxes was only for the years 1846 and 1849, 
and the property was not even assessed to Levi’s estate in 
1848 and 1850. There was necessarily a considerable period 
of time during which there was no more evidence of posses- 
sion of the land, or the exercise of ownership over it, than 
would be exhibited by a tract of wild land which could show 
no single sign of man’s labor or presence. 

The judgment must be reversed for the same cause for 
which it was reversed before, there being no evidence to sup- 
port an instruction as to continuous possession by the de- 
fendants for twenty years. 

Reversed and remanded. Judges Bay and Dryden concur. 
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James Harrison, Respondent, v. Constant CacHELIN et als., 
Appellants. 


Execution—Sale—Notice.—The sheriff having an execution against A., B. andi 
C., levied the same upon the lands of B. and C., and in his advertisement 
stated, that, by virtue of an execution against A. and others, he had levied 
upon, &c., describing the time and place of sale, and the property to be 
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sold ; held, that the advertisement complied with the statute, and that the 
title of B. and C. passed by the sheriff's sale and deed; held, farther, that 
as the defendants appeared to be residents of the county, that they were 
not entitled to notice of the execution. 


Appeal from St. Louis Land Court. 
Whittelsey, for appellants. 


The court below should have set aside the sale and sheriff’s 
deed, 

I. Because the defendants had no notice of the sale and 
execution. By the statute of Executions, R. C. 1855, p. 
742, § 25, the defendants may elect what property shall be 
levied upon to satisfy the execution ; for this purpose they 
should be notified that the execution is in the sheriff’s hands. 

They are also entitled to direct what property shall be first 
sold at the sheriff’s sale; and as the sheriff must divide lands 
capable of division, they may elect which portion shall be 
first sold, and for this purpose are entitled to notice. (R. C. 
1555, p. 744, § 88, 84; Hicks v. Perry, 7 Mo. 346.) 

As the failure of the sheriff to give this notice will not af- 
fect the purchaser’s title in collateral action or suit for the 
land, all the greater reason why the notice should be given. 

II. The sheriff did not levy upon the title or interest of 
[Leon Levy and Nicholas Levy ; nor did he give notice by ad- 
vertisement that it was their interest in the land that he 
would sell. His recital in his deed, that he did levy upon 
and sell their interest, was untrue as a matter of fact; and 
yet, by that recital, these defendants are to be held bound 
unless the deed and sale be set aside. | 

What constitutes a levy upon real estate in this State, and 
under our practice, is not expressly decided ; but as a matter 
of practical fact, we know that the sheriff’s advertisement of 
‘sale is the only levy that is really made; so that we may 
truthfully say, the advertisement is the levy upon execution. 
In attachments, his levy is his written return upon the writ. 
(Duncan v. Matney, 29 Mo. 368.) 

The Statute (R. C. 1855, p. 746) directs that when real 
estate shall be taken in execution, the sheriff shall expose 
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the same to sale, having previously given twenty days’ no- 
tice of the time and place of sale, and what real estate is to 
be sold, and where situated; evidently contemplating that 
the advertisement should state whose interest, and title, and 
estate in the land was to be sold ; for the description of the 
land to be sold only gives the ‘ where situated,” but does 
not describe the estate in the land, nor whose estate it is. 
Purchasers examining the advertisement in this case could 
only suppose that it was the estate of the defendant named 
Cachelin which was to be sold, and had been levied upon 
and seized. If Cachelin had possessed an estate for years in 
this land, the bidder at the sale could only expect to obtain 
that interest, and not the reversionary interest of the other 
defendants, although they may have been named in tlie exe- 
cution, but not in the advertisement. 

Upon the defect in the advertisement I find no direct au- 
thorities, and I admit that collaterally the defect would not 
avoid the title. But if the advertisement is defective, the 
sale is voidable. (Hayden v. Dunlap, 3 Bibb 218.) The 
rule is different in different cases; where motion is made 
to set aside the sale for irregularity, from cases under the 
title made by the sale. (Ray v. Stobbs, 28 Mo. 35; Dil- 
lon v. Rash, 27 Mo. 243.) 

The distinction between the two classes of cases, the effect 
of irregularities upon motions to set aside sheriffs’ sales or 
bills in equity for that purpose, and the effect in collateral 
actions upon the title, are well known. (Jackson v. Robins, 
16 John. 537, 575; Davis v. Campbell, 12 Ind. 192; Trail 
v. Snouffer, 6 Md. 308; Jackson v. Roberts, 7 Wend. 88; 
Hobein v. Murphy, 20 Mo. 447, 449; Young v. Bircher, 31 
Mo. 136; Henry v. Mitchell, 32 Mo. 596 ; Nelson v. Brown, 
23 Mo. 13; Bay v. Gilliard, 1 Cow. 220—in this case the 
plaintiff, and not a stranger, is the purchaser; Young v. 
Bircher, 31 Mo. 136; Simonds v. Catlin, 2 Caine’s Cas. ; 
Day v. Graham, 6 Ill. 435; Whittelsey v. Brohammer, 31 
Mo. 98, 109.) 

III. The proper remedy was by motion, at the return term 
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of the writ, to set aside the sale and deed. (Nelson v. Brown, 
23 Mo. 13; Jackson v. Roberts, 7 Wend. 88; Hayden v. 
Dunlap, 3 Bibb, 218; Norton v. Hinkle, 20 Mo. 290; Neal 
v. Stone, 20 Mo. 294; Dillon v. Rash, 27 Mo. 248; Ray v. 
Stobb, 28 Mo. 35.) 


Gantt and Casselberry, for respondent. 


In support of the action of the court below, it is submitted, 

I. That it is not pretended that Nicholas and Leon Levy 
are residents of the county, so that demand could have been 
made of them for the payment of the execution. 

II. It is not pretended that such demand, if made, would 
have been effectual. 

III. No excuse is offered for deferring to the month of Sep- 
tember, 1860, the payment of the costs of a continuance 
granted in October, 1859. 

IV. It does not appear that there was any failure to de- 
mand the money due by the execution; there is no testi- 
mony on the subject. 

V. It does appear that the advertisement was duly made 
in regular course in a paper customarily used for that pur- 
pose by the sheriff. 

VI. No suggestion is made that the property was sacri- 
ficed, or sold for less than its full value; wherefore, the re- 
spondent prays an affirmance of the judgment of the Land 
Court. 


Bates, Judge, delivered the opinion of the court. 


This is an appeal from the judgment of the St. Louis Land 
Court, in overruling a motion made by Leon Levi and Nicho- 
las Levi, to set aside a sheriff’s sale and deed. The case is 
this : 

A suit was pending in the Land Court in which Harrison 
was plaintiff, and Cachelin and the two Levis were defend- 
ants; and on the 31st day of October, 1859, that suit was 
continued at the defendants’ costs, and execution awarded 
against them therefor, which was issued on the first day of 
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September, 1860; and on the 24th day of September, 1860, 
the sheriff, acting under that execution, sold a lot of ground, 
which was bought by the plaintiff Harrison, and a deed was 
made to him therefor. The deed purported to convey to him 
the estate of all the defendants, Cachelin and the two Levis. 

At the return of the execution, the Levi’s having given 
Harrison notice of their intention to do so, filed their motion 
to set aside the sale and to set aside the deed, and, for causes 
in support of the motion, alleged 

1. That the sheriff never gave to them any notice of said 
execution, nor did he make any demand of them of payment 
thereof. 

2. The sheriff did not levy upon nor advertise the inter- 
est, right and title of these two defendants for twenty days 
prior to the day of sale. 

3. The sheriff not having levied upon the land as the land 
of the defendants, could not lawfully convey the same as the 
land of these two defendants to the said Harrison ; and, 

4, That the sheriff did not properly advertise said lands 
as the land of these two defendants, nor so as to give legal 
notice of their interest in the same. 

They filed with the motion their affidavit that they had no 
notice of the issuing of the execution, of a levy, or adver- 
tisement of the sale; and also, that the property was levied 
on and advertised as the property of Constant Cachelin and 
others. At the hearing of the motion, it appeared that the 
advertisement of the sale (which was published for a suffi- 
cient time in a newspaper in which the sheriff frequently 
made such publications) recited that an execution had been 
issued in favor of Harrison, and against ‘ Constant Cache- 
lin and others ;”’ and stated that the sheriff would sell “ all 
the right, title, interest, claim, estate and property of the 
above named defendants.” 

It did not appear that any notice of the execution had 
been given to the Levis, or demand of payment made of 
them ; nor did it appear that they had then, or at any other 
time, offered to pay the execution; nor was any other fact 
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shown which could affect the question of their right to no- 
tice ; nor was the value of the property shown, nor its rela- 
tion to the sum for which the sale was made. 

1. As to the notice. It does not appear but that the 
real estate sold was situated in the same county in which 
the defendants in the execution resided, and, therefore, they 
were entitled to no notice of the execution. The right of 
the defendant in an execution to elect what property shall 
be first levied or sold, is a right which he may exercise or 
not, at his pleasure. 

2. As to the advertisement. The statute requires that no- 
tice shall be given “ of the time and place of sale, and what 
real estate is to be sold, and where situated by advertise- 
ment.” In this case the advertisement complies literally 
with the requirements of the statute, and is sufficient sub- 
stantially to accomplish all that is designed to be accomplish- 
ed by one advertisement; it gives public notice of the sale. 
Parties and purchasers must themselves take notice of the 
regularity or irregularity of the judgment and execution. 

No error is seen in the record. Judgment affirmed. Judges 
Bay and Dryden concur. 


Tue Missourt Coa AnD O1L Company, Respondent, v. THE 
HANNIBAL AND St. JOSEPH RaILroaD Company, Appellant. 


Practice—Instructions—Issues.—An instruction, that all allegations in the peti- 
tion not specifically denied in the answer, are to be taken as true, is erro- 
neous; the issues should be specifically stated. 

Railroad—Carriers—Evidence.—Where goods are claimed to have been de- 
livered to an agent, at a distance from the line of a railroad, to be carried 
to the road and thence transported on its line, the authority of the person 
thus purporting to act as agent, to bind the corporation, must be shown. 


Appeal from St. Louis Law Commissioner’s Court. 


L. Eaton, for respondent. 
S. N. Holliday, for appellant. 
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Bates, Judge, delivered the opinion of the court. 


The petition states that both parties are corporations ; that 
the plaintiff delivered to defendant, who was a common car- 
rier, a barrel of coal oil, which defendant, for a valuable con- 
sideration, agreed to transport from St. Louis, in the State of 
Missouri, to Lawrence, in Kansas Territory, and to deliver 
the same to Prentiss & Griswold, in said Lawrence; and 
that defendant failed to deliver the same according to said 
agreement. The answer denied that the oil was delivered 
to the defendant, and also denied any indebtedness to the 
plaintiff; thus the only issue was as to the delivery of the 
oil to the defendant. It appeared in evidence that the oil 
was shipped on the steamboat “Aunt Letty,” at St. Louis; 
but the authority of the steamboat to receive the same for 
the defendant does not appear, otherwise than that some 
testimony was given that one John Bowen, “ freight agent” 
of the defendant, promised the plaintiff to pay for the lost 
oil when he should get some money from the steamboat 
“Aunt Letty ;” and Bowen testified that he told the plain- 
tiff that the “Aunt Letty”? was to pay it, and not the defend- 
ant; and that he promised to collect the money from the 
“Aunt Letty” as a favor to the plaintiff, and in no other 
manner. There was verdict and judgment for the plain- 
tiff. 

The first instruction given for the plaintiff was as follows: 
“All the allegations in the petition which are not denied 
specifically in the answer, are to be taken as true.” This 
instruction is manifestly wrong, because it is a general de- 
claration of the law, without reference to the particular issue 
made in this case. 

The respondent contends that no injury was done by it 
to the appellant, because of two other instructions given to 
the jury, which, it is insisted, made it clear to the jury what 
was the real issue; they are as follows: “ 4. It is admitted 
by the pleadings that defendant failed to deliver the barrel 
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of coal oil, if it ever received the same from plaintiff, and 
defendant denies ever having received it;” and “2. If the 
jury believe the barrel of coal oil was delivered by the plain- 
tiff to the defendant, or defendant’s agent, or to the ‘Aunt 
Letty,’ in the employ of the defendant, and that the same 
was worth the sum charged in the petition, they will find for 
the plaintiff.” 

These two instructions scarcely cure the evil of the first, 
and the last one above copied, number 2, contains another 
fatal error, in that it authorizes a recovery, if the oil was de- 
livered “to the Aunt Letty, in the employ of defendant ;” 
thus assuming that the “Aunt Letty” was in the employ of 
the defendant, and assuming that the employment of the 
“Aunt Letty” by the defendant was of such character as to 
enable it to contract for and bind the defendant. The 
defendant is a corporation, created by an act of the Gen- 
eral Assembly of the State of Missouri, with defined powers, 
the general power being to construct a railroad from St. Jo- 
seph, in Buchanan county, to Palmyra, in Marion county, 
and thence to Hannibal, in Marion county ; and to transport 
upon the railroad persons and property for tolls and freight. 
St. Louis, in the State of Missouri, and Lawrence, in Kansas 
Territory, can scarcely be supposed to be situated upon this 
railroad ; and a delivery of property to the defendant at St. 
Louis, to be transported to Lawrence, appears to be a trans- 
action so distinct from the general object of the incorpora- 
tion as to require direct proof of the specific contract, if it 
could be made at all. Corporations have not all the powers 
of natural persons, and they can only act within the limits 
which their charters prescribe. 


Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 
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JEREMY WHALEN, Respondent, v. JoHN Keitu, Appellant. 


Nuisance—Action.—An action lies against the owner of property who negli- 
gently or wilfully misues his own property to the annoyance of his neigh- 
bor, by putting up a smoke pipe in such a manner that the smoke escaping 
therefrom becomes a nuisance or injury to the occupants of the adjoining 
premises. 


Appeal from St. Louis Law Commissioner’s Court. 


Garesché & Farish, for appellant. 


There are but two points presented for the decision of 
the court. 

I. Had the justice jurisdiction of the action, or is there 
anything alleged in the complaint to render the defendant 
liable in this action ? 

II. Could the plaintiff, in the absence of proof of trespass 
or encroachment upon his premises by defendant, recover, 
or should not the instruction asked by defendant have been 
given ? 

This was an action for a “ private nuisance,’ and unless a 
justice of the peace had jurisdiction, the motion to dismiss 
should have been sustained and the instruction given. R. 
C. 1855, p. 925, § 8, giving justices of the peace jurisdic- 
tion in cases of injuries to persons, or to real or personal 
property, cannot, either in language or spirit, include a case 
like the one at bar. 


J. B. Higdon, for respondent. 


In the court below, on the trial of this cause, an informal 
demurrer, or a motion to dismiss the suit, was made by the 
appellant on the ground that no sufficient cause of action was 
alleged, which demurrer or motion was overruled. Respond- 
ent contends that the same was properly overruled, for the 
reason that the respondent’s complaint, before the justice and 
in the Law Commissioner’s Court, alleged, not only the dam- 
age from nuisance on appellant’s premises, but also an en- 
croachment on the premises of respondent; without which 
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last allegation, however, respondent insists that the demur- 
rer or motion was properly overruled, as the law requires 
“every person so to use his own rights and property as to do 
no injury to those of his neighbor,” &c., &c. (Tayl. Land. 
& Ten., 134, 135,137 & 143,) which lays down a princi- 
ple of law so well established, as to render unnecessary a ref- 
erence to the other authorities on the same point. 

The evidence tended to show, that the appellant not only 
erected a shed over the stove pipes by him set up, prevent- 
ing the escape of the smoke in any other direction but that of 
respondent’s house, but turned the pipes towards his house, 
and extended them on to and over the premises of the 
respondent. 

The court below properly refused the instruction asked 
by appellant. (Sedg. on Dam., 44, 91, 116, 138, 145, 480, 
484.) 


Bates, Judge, delivered the opinion of the court. 


This was a suit brought before a justice of the peace by a 
complaint, as follows: 

‘“ Plaintiff states that he has been damaged by defendant 
to the amount of fifty dollars, in this, that he, plaintiff, is 
owner and occupier of certain premises described as follows: 
one house and lot situated on Poplar street, south side, be- 
tween Nineteenth and Twentieth streets ; that defendant is the 
owner and occupier of premises adjacent to the house occu- 
pied by plaintiff; that said defendant has erected or caused 
to be erected on his (defendant’s) premises, a certain frame 
shed, a portion of which encroaches on the premises of plain- 
tiff, and that from said shed project two stove pipes, the 
smoke from which, through the wilfulness, negligence and 
carelessness of said defendant, escapes into and on the prem- 
ises of plaintiff, rendering his house almost untenantable, 
and otherwise injuring the same, whereby plaintiff is 
damaged in the sum of fifty dollars, as above stated, and 
for which said sum he prays judgment against said de- 
fendant.” 
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The defendant filed with the justice a demurrer to the 
complaint, on the ground that it did not state facts sufficient 
to constitute a cause of action. The justice overruled the 
demurrer, and then, on the application of the defendant, 
the case was removed by change of venue to another justice, 
before whom it was tried and judgment given for the plain- 
tiff for fifty dollars, from which the defendant appealed to 
the Law Commissioner’s Court, where judgment was again 
given for the plaintiff for fifty dollars, and the defendant ap- 
pealed to this court. At the trial before the Law Commis- 
sioner, the defendant moved the court to dismiss the suit, for 
the same reason stated in his demurrer before the justice. 
The commissioner properly overruled the motion; for the 
complaint, or statement, showed substantially an injury done 
to the plaintiff’s property, by the negligent use by the defend- 
ant of his own property, and the precision required in plead- 
ing in courts of record is not required in cases before 
justces. No question was raised of the jurisdiction of the 
justice. 

The evidence given tended to prove the plaintiff’s case 
substantially. 

The defendant asked this instruction, which was refused: 
“Tf the shed, from which the smoke is alleged to have es- 
caped, was entirely upon the premises of defendant, and no 
smoke pipe encroached, or was carried over, on, or into prem- 
ises of plaintiff, the plaintiff is not entitled to recover.” 

The court did not err in refusing this instruction. The 
evidence showed that the plaintiff was injured by the de- 
fendant’s negligent or wilful misuse of his property, al- 
though neither the shed nor the smoke pipes projected over, 
or into, plaintiff's property. It appeared in evidence that, 
before the suit was brought, the plaintiff had gone to the de- 
fendant and asked him to remove his stove pipe, because it 
caused him great inconvenience, and that the defendant re- 
fused to do so. 

The judgment is therefore affirmed, with ten per cent. 
damages. Judges Bay and Dryden concur. 
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CuarLes Sapine ef al., Respondents, v. Bensamin J. Bart- 
LETT e¢ als., Appellants. 


Practice—Parties.—A defendant, if not a necessary party to the suit, must de- 
mur to the petition, and cannot wait until the trial and then ask that his 
name be stricken out. 

Practice—Answer.—An answer denying that notice was served as required by 
law, does not put in issue the fuct of notice. 


Appeal from St. Louis Law Commissioner’s Court. 


Action on mechanics’ lien, tried by the court sitting as a 
jury. Petition alleged that plaintiffs were partners; that the 
defendant Bartlett was the contractor of the other defend- 
ants, Wm. N. White, Catherine his wife, and Samuel W. 
Eager, Jr., trustee of said Catherine, for building a house for 
them; said house being their property ; that plaintiffs sold 
and delivered to said Bartlett the bill of hardware sued on, 
and that the articles specified therein were delivered at and 
used upon said house at various times between the 3d of 
September, 1859, and the 19th of November, 1859; that 
within four months after said account accrued, they filed 
their lien, having previously given the owners ten days’ no- 
tice, in writing, of their intention so to do. 

The defendant White and wife, and Eager, answered 
jointly that they had no knowledge or information sufficient 
to form a belief whether plaintiffs furnished the articles 
mentioned in the petition at the request of Bartlett, or wheth- 
er they were used in the said building; or whether a notice 
of a supposed lien had been given, as required by law, or 
whether a lien had been filed. Defendant Bartlett did not 
answer. 

On the trial plaintiff offered in evidence, subject to objec- 
tion, a notice of lien addressed to William N. White, Cather- 
ine his wife,and Samuel W. Eager, Jr., trustee; appended 
to which was an affidavit of one Jecko, stating that on Jan- 
uary 30, 1860, he served a true copy thereof on William 
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N. White and Samuel W. Eager, and defendants admitted 
the facts stated in said affidavit to be true. 

Plaintiffs then offered in evidence lien filed February 20, 
1860. 

Upon the trial, one Hanson testified that defendant Bart- 
lett was the contractor for building the house; that witness 
had charge of the building; that the hardware was furnished 
and the account was correct up to November 1, 1859, when 
he left, the building not then being finished. 

On cross-examination he testified that he received two dol- 
lars per day for his services; that he was not a partner in 
the job, and that he had never said he was. 

Plaintiffs then introduced evidence tending to establish 
the correctness of the account after the 1st day of Novem- 
ber, and rested their case. Defendant William N. White then 
moved that his name be stricken out as an unnecessary par- 
ty; which being overruled, he excepted. 

One Godfrey testified for defendants, that the property be- 
longed to Eager, trustee ; that the house was finished in Jan- 
uary, 1860; that Hanson appeared to be boss of the job and 
general manager; that he thought that Hanson admitted 
that he was a partner of Bartlett in their general business, 
and that they claimed to be Bartlett & Hanson ; that they 
dissolved in October, 1859 ; that there was no direct contract 
with Hanson, but an implied one ; that Bartlett took the job 
himself, but Hanson had an interest in it; that he under- 
stood their final settlement included this job. 

Defendants here rested their case. 


The plaintiffs recalled Charles Hanson, whose testimony 
tended to show that he was not a partner of Bartlett, and 
had no interest in the job. 

The defendants asked the court to declare the law to be, 

1. Plaintiffs are not entitled to recover against owners. 

2. There is no evidence of notice to Catherine White, and 
the court will therefore find in her favor, and in favor of the 


property. 
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8. There is no evidence that plaintiffs ever gave de- 
fendants due notice of intention to file a lien. 

4. If Hanson was a partner in business of defendant Bart- 
lett, and had an interest in building the house, the fact that 
he was not a party to the contract is immaterial, and plain- 
tiffs cannot recover. 

5. There is no evidence that the notice of lien given was 
signed or authorized by plaintiffs, and they cannot therefore 
recover. 

6. The alleged notice and lien are insufficient in law, 
and plaintiffs cannot recover. 

7. If the said Hanson was interested in the profits of 
building White’s house, or Bartlett & Hanson held Hanson 
out as a partner to defendants, the plaintiff cannot recover. 

Defendants made their motion for a new trial; which 
being overruled, they excepted. 


L. Eaton, for appellants. 


I. There was no service on Bartlett, and only a void judg- 
ment against him. This would not warrant any judgment 
against these defendants. (Wibling v. Powers, 25 Mo. 599; 
6 Ohio, 535; 7 Mo. 1, 463.) 

II. There was a defect of parties; Mrs. White could not 
be proceeded against till she had appeared by next friend, 
to defend her separate estate. (Claflin v. Van Wagoner, 32 
Mo. 252.) 

III. Mrs. White cannot be bound without service of no- 
tice of the intended filing of the lien upon her. (Act 1857.) 


IV. The notice proved to have been served on the other 
defendants, does not appear to have been authorized by plain- 
tiffs. An unauthorized notice is void. (10 Barn. & Cress. 
626; Story on Agency, §§ 246, 247.) 

V. If Bartlett had a partner interested with him in the 
contract, that partner should be a party to this action, and 


be named in the notice of lien as one of the persons from 
whom the debt was due. 
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VI. There was no contract shown binding on the wife as 
to her separate property. The action cannot be maintained 
against her without a contract with her, duly executed so as 
to bind her separate estate. (1 HE. D. Smith, 729; 2 id. 
662, note.) 


Wood &; Mauro, for respondent. 


I. The court did not err in refusing to strike out the name 
of William N. White, on the ground that he was an imma- 
terial party. The petition charges that he was one of the 
owners, and the answer failed to deny the allegation. At the 
time at which the motion was made, nothing had transpired 
to show that he was an immaterial party ; at any rate, no in- 
jury could have resulted to defendants by reason of this ac- 
tion of the court; he was not a competent witness. If he 
had an interest in the property, he was a material party ; if he 
held no interest, the judgment could ‘in nowise affect him. 
(Laws, 241.) 

II. It was not necessary to give Catherine White notice of 
the lien; Eager had notice; he was the owner, and Mrs. 
White had an equitable interest only; at any rate, William 
N. White had notice, and notice to the husband is notice to 
the wife. 

III. The instructions asked in relation to the effect of the 
alleged partnership of Bartlett and Hanson were properly 
refused. The petition charged that Bartlett was the con- 
tractor, and this allegation is not denied; it must, therefore, 
be taken as confessed. All evidence upon the subject might 
properly have been excluded; it was not only admitted, but 
it was proved, that Bartlett was the contractor. 

The principal points upon which appellants rely for a re- 
versal of this case, are raised for the first time in this court. 
The record shows that the defendant Bartlett was brought 
in by publication; judgment by default was rendered 
against him. This court will not presume that that judg- 
ment was improperly rendered. He is no party to the ap- 
peal, and no attempt was made below to show that he was 
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not in court, and no exception was taken to any action of 
the court. It is too late to do so now. 

The answer of the defendants, William N. White, Cather- 
ine E. White, and Samuel W. Eager, makes issue only upon 
the following points: 

1. Whether plaintiffs furnished the materials mentioned 
in the petition at the request of the defendant Bartlett. 

2. Whether said materials were used upon the building 
described in the petition. 

3. Whether a notice, as required by law, was served on the 
defendants, White and wife, and Hager. 

4. Whether a lien was filed as is required by law. 

The petition charges the defendant William N. White as 
owner. The allegation was not denied, and therefore stands 
confessed. The defendant Catherine E. White is sued joint- 
ly with her husband; it was not necessary to sue her by 
next friend. (CR. C. 1855, p. 1218.) Even if it was neces- 
sary to sue her by her next friend, no advantage was at- 
tempted to be taken of it below; no exception was taken, 
and it is too late to attempt to raise the point for the first 
_time in this court. (82 Mo. 252.) 


DryYDEN, Judge, delivered the opinion of the court. 


Upon what principle the defendant White could, in the 
progress of the trial, demand that his name be stricken out 
as an unnecessary party, is not apparent. I know no prac- 
tice to sustain any such proceeding. If he considered him- 
self an unnecessary party to a complete determination of the 
action, he ought to have tested the question at the proper 
time by demurrer to the petition; but, failing to adopt that 
course, he must need await the verdict of the jury. 

The instructions asked by the appellants, which sought to 
question the sufficiency of the notice of the respondents to 
the owners of the property of their intention to claim a lien, 
were properly refused. There was no issue in the case mak- 
ing any proof on the subject of the notice necessary ; thie 
allegation of the petition, that the respondents had given such 
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notice, was not denied by the answer, and it therefore stood 
confessed. The answer denied “ any knowledge or informa- 
tion sufficient to form a belief whether or not a notice was 
served on them as required by law. This averment proposed 
to make an issue as to the lawfulness merely of the notice, 
and not as to the fact of notice. The fact being admitted, 
there was no issue for the jury; and, as a consequence, no 
testimony needed. 

There was no evidence in the case tending to show Han- 
son connected with, or interested in, the contract between 
the owners and Bartlett the contractor; and the instruc- 
tions asked by the appellants as to the effect of the supposed 
connection, were therefore, likewise, properly refused. 

Let the judgment be affirmed; the other judges con- 
curring. 


Marcaret Cuarxson et als., Appellants, v. CHARLES CREELY 
et als., Respondents. 


Equity— Mortgage—Extension of time—Consideration.—The personal obligation 
of a party interested in a tract of land subject to adeed of trust to secure 
payment of a note, and the promise to pay a higher rate of interest, is a good 
consideration for an extension of the time of payment. Where the sale un- 
der a deed of trust was procured by fraud, or the debtor lulled into security 
by falsehood, and the sale is made without his knowledge, equity will re- 
lieve the debtor from the effect of such fraud. 


Appeal from St. Louis Land Court. 
A. J. P. Garesché, for appellants. 


I. This is not a suit between the holder and the maker of 
the note ; therefore the decisions of Atwood v. Lewis, 6 Mo. 
392; Bircher v. Payne, 7 Mo. 462, and of Bond v. Worley, 
26 Mo. 255, do not apply. But in Garnier v. Papin, 30 Mo. 
247, the court intimates that injunction would be a remedy 
to enforce such agreements, as are declared in these cases to 
be invalid as defences at law. 

II. The agreement as set up in the petition is a valid 
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one, and would constitute a valid defence even in an action 
at law. (Ward, Ass. v. Winship, 12 Mass. 500; Peabody vy. 
Peter, 5 Pick. 1; Farnham v. Ingham, 5 Ver. 14; Hayes 
v. Gorman, 2 Scam. 430.) 


III. It is but right then to enforce it when its disregard 
would work such hardships and injustice that courts of 
equity will interfere. (Stong e¢ als. v. Wilkson e¢ als., 10 
Mo. 93.) 


IV. Luney’s neglect to pay the purchase money gave a 
right to redeem. (Heuer v. Rutkowski, 18 Mo. 216.) 


Glover & Shepley, for respondents. 


Bates, Judge, delivered the opinion of the court. 


The amended petition stated that Robert Clarkson died in- 
testate, and that the plaintiffs are his widow and minor chil- 
dren, his heirs; that in his lifetime he made a deed of trust 
of land in St. Louis, to Creely as trustee, to secure the pay- 
ment of a promissory note to McCartney & Co.; and that 
after the maturity of the note, the defendant Luney pur- 
chased it from McCartney & Co. The petition then proceeds 
as follows: , 


“ Plaintiffs further allege that said Margaret Clarkson 
for and in behalf of herself, and of her co-plaintiffs, her 
children, induced said Luney to make the purchase, promis- 
ing and covenanting to and with him said Luney, that if he 
should purchase said note of said McCartney & Co., and ex- 
tend the term of the payment for such time as she should be 
able to pay it, she would pay to him ten per cent. per annum 
interest, in lieu of the six per cent. the note bore. 

Plaintiffs further state, that it was in consideration of, and 
in pursuance of this agreement, that said Luney (defend- 
_ant) purchased said note. 

Plaintiffs further state, that about the middle of September 
last past, said Luney demanded payment of same; where- 
upon said Margaret Clarkson offered to pay him one or 
two hundred dollars down; and as she was not able then 
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immediately to pay the balance, that he should wait for the 
balance until November then next ensuing, and now last past. 

Plaintiffs further allege, that thereupon said Luney de- 
clared that he could not then agree to it, but would take the 
proposition under advisement, and would take no action un- 
til he advised her of the acceptance or rejection of the offer ; 
that afterwards, without any notice to her or her co-plain- 
tiffs, said Luney intending to defraud said plaintiffs, caused 
the trustee in said deed of trust, the said Charles Creely, to 
advertise the said property, and in conformity with the ad- 
vertisement it was sold on Saturday, the 15th of October, 
1859 ; that said Margaret Clarkson, then hearing for the first 
time of these proceedings, hastened to said Luney, and ten- 
dered to him the whole amount of what was due, but said 
Luney would not accept of it; that on the day of the insti- 
tution of this suit she has again tendered it to him, and also 
all costs of sale to said trustee, said Charles Creely, defend- 
ant, and also to said Luney, defendant; but neither of them 
will accept of it. 

Plaintiffs further state, that at said sale the said Luney 
(defendant) became the purchaser of said property for the 
sum of ten hundred and fifty dollars, although the property 
is worth, in reality, at least fifteen hundred dollars in cash. 

Plaintiffs further state, that nothing was paid to bind the 
bargain, and that no part of the purchase money, so by him 
bid, was paid by said Luney at the time of the institution 
of this suit. 

Plaintiffs further allege, that no deed has yet passed from 
said trustee to said Luney, purchaser, nor had any passed 
at the time of the said tenders, so made by the said Marga- 
ret Clarkson; that unless said defendants be restrained, a 
deed will be made, and great doubts cast upon the title of 
Plaintiffs. Plaintiffs therefore pray that they be permitted to 
redeem said land, and that defendants be restrained and en- 
joined from the execution of any deed; or, if one have been 
made and executed, that they be restrained from filing the 
same for record.” 





ST. LOUIS. 





Clarkson et als. v. Creely et als. 





A demurrer to the amended petition was sustained, and 
judgment rendered against the plaintiffs, who appealed to 
this court. 

The original contract between Mrs. Clarkson and Luney 
was upon sufficient consideration. Mrs. Clarkson’s covenant 
to pay the interest (thus increasing the security by her per- 
sonal obligations), and the additional interest which she un- 
dertook to pay, constituted a sufficient consideration for Lu- 
ney’s agreement to purchase the note, and give time for its 
payment until she should be able to pay it. The time of 
payment being unascertained by the original contraet, would 
have been fixed and determined by Luney’s demand of pay- 
ment, if he had not at the same time continued the contract 
in force, by his promising to take the proposition then made 
by Mrs. Clarkson under advisement, and to take no action 
until he advised her of the acceptance or rejection of the 
offer. Under these circumstances, Luney’s proceeding to en- 
force the deed of trust without notice to Mrs. Clarkson of 
the acceptance or rejection of her offer, or of his intention 
to cause the property to be sold under the deed of trust, was 
a fraud upon her which authorizes a court of equity to in- 
terfere and permit her to redeem the land. 

Whilst it cannot be maintained that a debtor (or his rep- 
resentative) has generally any right to redeem the land sold 
under a deed of trust after sale, yet if the sale was procured 
by fraud, or the debtor lulled into security by falsehood and 
the sale made without his knowledge, it is eminently proper 
for a court of equity to relieve him from the disastrous effect 
of such fraudulent conduct; and such relief can be best 
granted by permitting him to redeem the property. This 
is not the case of a mere agreement not to sue until a time 
later than that fixed on a note or bond; but here the origi- 
nal agreement related to a note then past due, and was, as 
subsequently altered, not to give time, but (pending the con- 
sideration of a proposition to pay in a particular manner) to 
to take no action until he advised her of the acceptance or 
rejection of the offer. 
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The demurrer should have been overruled. 
Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


Jesse Arnot et al., Respondents, v. Jacos Woopsurn, 
Appellant. 


Notes—Surety—Securities.—The surety is entitled, upon paying the debt of his 
principal, to the securities pledged to the creditor by his principal. 

Notes—Equities— Defence.—The maker of a note assigned after maturity, can 
set up such equities only against the holder as are connected with the note 
itself, and not such as grow out of distinct and independent transactions. 


Appeal from St. Louis Common Pleas Court. 
R. 8. Voorhis, for appellant. 


I. The facts negative the material allegation in the peti- 
tion, viz.: that Osborne, Camp & Co., endorsed and delivered 
the note sued on, to the plaintiffs for a valuable considera- 
tion, who are now the lawful holders and owners of said note. 
This allegation is denied in the answer. 

The plaintiffs simply failed to make out their case on the 
proof. It was incumbent upon them to prove the assignment 
of Osborne, Camp & Co. to them, and as Bacon delivered the 
note to them, to prove his agency or authority from Osborne, 
Camp & Co. (Hardesty v. Newby, 28 Mo. 567.) 

II. The payment of the $500 note by the plaintiffs was 
gratuitous. The declaration of Anderson Arnot, the wit- 
ness, that the note was protested, is not sufficient, unless the 
plaintiffs show that the protest was lost or beyond their con- 
trol. There is no legal proof, then, of protest. There is no 
proof of notice of. protest given to the plaintiffs. Without 
such notice, they were not bound to take up the note, and 
their taking it up was voluntary ; so that they cannot recover 
on the collateral. (2 Pars. Notes, 209, 456; Bachellor v. 
Priest, 12 Pick. 399.) 


III. The plaintiffs are not bona fide holders of the note 
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sued on, for they did not receive it in the ordinary course of 
trade, and for valuable consideration. 

The evidence discloses that Bacon held the note as a col- 
lateral to another note made by Osborne, Camp & Co., and 
endorsed by the Arnots as security. The answer admits that 
Bacon held the note as a collateral security, but alleges that 
the note to which it was collateral was paid, and the collat- 
eral released. Anderson Arnot testifies that the $500 
note was given in July, (a month before the note sued on 
became due,) in lieuof another note; the same parties and 
relations being preserved in the note, and the time extended 
six months. This was a period long after the note sued on 
became due. 

The fact then is, that the note to which the note sued on 
was collateral, was discharged and satisfied by the substitu- 
tion of another note with extended time. This act of sub- 
stitution and extension of time released the collateral. It 
had done its office. (Story on Prom. Not. §§ 408, 413 & 
414; Byles on Bills, 313, t. p.; also, note 5; 1 Pars. Notes, 
224, 238, 239; Globe Mut. Ins. Co. v. Carson, 31 Mo. 218.) 

Bacon’s right over the note sued on, as a collateral, was 
gone. He could not hold it as collateral to the substituted 
note without the consent of Woodburn, who was a mere ac- 
commodation maker. Bacon could not, therefore, pass the 
note to plaintiffs with any available rights. The plaintiffs 
are not, therefore, bona fide holders for value. (1 Pars. 
Not., 223, 224 & 239; Michels v. Colvin, 4 Barb. 304; War- 
dell v. Howell, 9 Wend. 170; Stalker v. McDonald, 6 Hill, 
93.) This is upon the supposition that Bacon passed the 
note to the Arnots as collateral to the one they took up. 

IV. The plaintiffs received the note long after it was due, 
and therefore subject to equities. Mr. Bacon had released 
the collateral, or rather it was released by operation of law, 
so that it was no longer available to him as a security. He 
had no title to transfer ; in fact, the plaintiffs do not pretend 
to hold through him; they allege assignment from Osborne, 
Camp & Co., the payees. By the evidence of one of the 
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plaintiffs, the note went into their hands dishonored; and, 
by their admission, made on trial, Osborne, Camp & Co. 
were indebted to the defendant in a sum not less than five 
thousand dollars. As between the payees and the defend- 
ant, had the note been for consideration, he could have plead- 
ed this indebtedness by offset, and it is available against the 
plaintiffs. (Goodman v. Simonds, 19 Mo. 106; Wheeler v. 
Barnet, 20 Mo. 578; Farris v. Catlett, 32 Mo. 469.) 


V. If, by any possibility, the plaintiffs have an action 
against the defendant, it is not in the present form. The 
plaintiffs and defendant did not stand in the relation of prior 
and subsequent endorsers to the debt of Osborne, Camp & Co. 
due to James H. Bacon. The relation is that of co-sureties; 
and in such case the action must be for contribution; for 
money paid to the use of the defendant, in which the plain- 
tiffs could recover only one-third of the amount paid by them, 
there being three securities. ( Byles on Bills, 319, t. p.; 2 R. 
C. 1456, §§ 7 & 8; Kemp v. Finden, 12 M. & W. 421.) And 
although the debt is secured by different instruments, still 
there must be mutual contribution. (Byles on Bills, 319; 
Deering v. Earl of Winchelsea, 2 Bos. & P. 270; Mayhew v. 
Crickett, 2 Swanst. 184; Hayden v. Cornelius et al., 12 Mo. 
321.) 


Wise, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This suit was upon a negotiable promissory note made by 
the defendant to Osborne, Camp & Co., and which the plain- 
tiffs allege, and the defendant denies, was endorsed by Os- 
borne, Camp & Co. to the plaintiffs. 

It appeared in evidence that the plaintiffs had for the ac- 
commodation of Osborne, Camp & Co. endorsed a note for 
them for five hundred dollars, and that the note so endor- 
sed, had been delivered by them to one Bacon; and that the 
note of the defendant for $277.50, which is the foundation 
of this suit, had been also, without the knowledge of plain- 
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tiffs, delivered by Osborne, Camp & Co. to Bacon, as collat- 
eral security, with the note endorsed by plaintiffs; that the 
note so endorsed by plaintiffs was protested for non-payment, 
and the plaintiffs paid it to Bacon and received it from Ba- 
con, and with it the note of defendant, which Bacon held as 
a collateral, and which was then part due. 

Osborne, Camp & Co. were and are indebted to the de- 
fendant in a sum exceeding the amount of the note of de- 
fendant which is the foundation of this suit. Judgment was 
given for the plaintiffs, after the court had refused the fol- 
lowing instructions asked by the defendant: 

1. If the jury believe from the evidence, that the note sued 
on was deposited by Osborne, Camp & Co. with James H. 
Bacon as collateral security for the payment of the five hun- 
dred dollar note spoken of, and that there was no agreement 
made by plaintiffs that they should be protected in their en- 
dorsement of said five hundred dollar note by collaterals, 
and that the endorsement of plaintiffs on said note was given 
without any knowledge of having any collaterals, and that 
the note sued on passed into the possession of plaintiffs with- 
out any agreement to that effect between plaintiffs and said 
Osborne, Camp & Co., then plaintiffs are not the legal hold- 
ers of the note sued on, and the jury must find for the de- 
fendant. 

2. If the jury believe from the evidence, that the note sued 
on came into possession of plaintiffs after its maturity, and 
that at the time of such maturity the payees thereof, Os- 
borne, Camp & Co., were, and still are indebted unto Jacob 
Woodburn, defendant herein, in an amount greater than said 
note, then such indebtedness will be a bar to the recovery of 
plaintiffs in this suit, and the jury must find for defendant. 

As to the first of these instructions. When the plaintiffs 
paid and took up the note of Osborne, Camp & Co., on which 
they were endorsers, they acquired a title to that note (and 
not a mere claim against Osborne, Camp & Co. for money 
paid to their use) ; and the note of defendant being collat- 
eral to the note so taken up by them, passed with it to the 
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plaintiffs, who thus became the legal holders of it, as Bacon 
had been before. 

As to the second instruction. Although the plaintiffs ac- 
quired the note after maturity, yet the maker of it could 
only set up such defences as were connected with the note 
itself, and not such as grew out of distinct and independent 
transactions. (Mattoon v. McDaniel, 34 Mo. 138; Gullett 
v. Hoy, 15 Mo. 899.) 

Both instructions were properly refused. 

Judgment affirmed. Judges Bay and Dryden concur. 


THE STATE OF Missouri, Respondent, v. JuLIus WINKELMEIER, 
Appellant. 


Crimes—Sunday— Majority of Voters—Election.—Where an act of the General 
Assembly gave permission to the municipal corporations in the county of 
St. Louis to allow the sale of refreshments (distilled liquors excepted) upon 
any day in the week, when authorized by a majority of the legal voters of 
the respective cities ; a vote of five thousand cast for such permission out 
of a vote of thirteen thousand cast for city officers at the election on the 
same day, is not the vote of the majority, two thousand votes only being 
cast against such permission. 


Appeal from St. Louis Criminal Court. 


Voullaire, for respondent. 


Woerner, for appellant. 


Bates, Judge, delivered the opinion of the court. 


The defendant was indicted for selling liquor on Sunday. 
The evidence was that he sold beer, but did not sell dis- 
tilled liquors. He was found guilty and fined, and appealed 
to this court. He claims a right to keep open his beer-house 
and sell beer on Sunday, under a supposed permission by the 
corporate authorities of the city of St. Louis. The General 
Assembly, by an act approved March 4, 1857, enacted “ that 
the corporate authorities of the different cities in the county 
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of St. Louis shall have the power, whenever a majority of 
the legal voters of the respective cities in said county author- 
ize them so to do, to grant permission for the opening of any 
establishment, or establishments, within the corporate limits 
of said cities, for the sale of refreshments of any kind (dis- 
tilled liquors excepted), on any day in the week.” 

This act does not directly repeal the act making it crimi- 
nal to sell fermented liquor on Sunday; and the power of 
the city of St. Louis to grant permission for the opening of 
any establishment for the sale of beer on Sunday, very clearly 
depends upon a previous authorization by a majority of the 
legal voters of the city. The act expressly requires a major- 
ity of the legal voters; that is, of all the legal voters of the 
city, and not merely of all those who might at a particular 
time choose to vote upon the question. The defendant did 
not give in evidence any permission specially to himself, but 
gave in evidence an ordinance of the city of St. Louis, ap- 
proved on the 24th day of March, 1858, which provided for 
an election to be held in the city of St. Louis on the first 
Monday in April, then next, to determine by vote “ the 
question whether the city of St. Louis shall or may grant 
permission for the opening of any establishment or establish- 
ments, within the corporate limits of said city, for the sale 
of refreshments of any kind (distilled liquors excepted) on 
any day of the week,” in accordance with the act above 
quoted. 

The defendant also gave in evidence the returns of the 
election held on the said first Monday of April, 1858, of city 
officers, and upon the question of the authority of the city 
to grant permission to open establishments for the sale of re- 
freshments on Sunday, by which it appeared that more than 
thirteen thousand voters participated in that election, and 
that only five thousand and thirty-five persons voted in favor 
of giving to the city authority to grant permission to open 
establishments for the sale of refreshments on Sunday, and 
two thousand and one persons voted against it. 

Even if such an election were the proper mode by which 
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the majority of the legal voters could give to the city the 
authority proposed, (as to which no opinion is given,) it is 
evident that the vote of five thousand out of thirteen thous- 
and voters is not the vote ofa majority, and, under the act quo- 
ted, no authority was given to the city to grant the permission. 
It is, therefore, unnecessary to examine whether the cor- 
porate authorities of the city attempted to grant the permis- 
sion, as any such grant would be void. 
Judgment affirmed. Judges Bay and Dryden concur. 





THE STATE OF Missour!I, Respondent, v. Henry KaTTLEMANN, 
Appellant. 


Judgment—ZIndictment.— Where a verdict of not guilty is found upon one or 
more counts of an indictment, and a verdict of guilty upon the others, the 
defendant cannot again be tried upon the counts found in his favor. 

Crimes—Forgery.—The fraudulent alteration of the date of a receipt with in- 
tent to prejudice the rights of another, or to obtain a double credit for mo- 
ney paid, constitutes the offence of forgery. 


Appeal from St. Louis Criminal Court. 
Joseph Jecko, for appellant. 


The act of the defendant was no forgery for which he could 
be indicted, tried or convicted. 

I. The mere altering of an instrument or writing being 
the act of another, with intent to injure or defraud, and by 
which a pecuniary demand and obligation purports to be di- 
minished, does not of itself necessarily constitute the crime 
of forgery. 

II. To make it the crime of forgery, the act of alteration 
must have the effect of giving to the instrument or writing 
altered a different effect; so as to make it, in fact, not the 
instrument or writing of the author or maker, but another— 
a new or different instrument or writing. (State v. Wea- 
ver, 13 Ired. 491; People v. Fitch, 1 Wend. 198; State v. 
Floyd, 5 Strob. 58; Putnam v. Sullivan, 4 Mass. 45.) 
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III. The prisoner had been once lawfully acquitted of all 
matters in the indictment, except those stated in the first 
count, and all proceedings had in the last trial are therefore 
null and void. 


S. Voullaire, for respondent. 


A. pays B. $250, for which B. gives a receipt; a moment 
afterwards A. pays B. $50 more, and B. gives another re- 
ceipt bearing the same date as the first, and including there- 
in the amount of the first receipt (8250) and the amount 
last paid ($50), making $300. B., relying on the honesty 
of A. to destroy the first receipt, goes away leaving the two 
receipts written on the same piece of paper, one after anoth- 
er. Upon a suit between A. and B. as to how much money 
A. owes B., A. produces in evidence the two receipts; the 
date of the first being altered from April 11, 1859, to April 
1, 1859, which alteration was done by A. 

Now, quere, is this a forgery? The State contends that 
it is; because the date of the receipt was a material part of 
the instrument whereby a new operation was given to it, and 
it was done malo animo. 

The amount of the first receipt, before its alteration, was 
merged in the second and constituted one transaction on the 
same day, and said first receipt was null; but the moment 
the date thereof was altered, it purported to be a different 
transaction occurring at a different time, the amount thereof 
no longer merged in the second receipt, but separate and dis- 
tinct from it, giving it vitality and validity, and tending to 
prejudice the rights of B. 

The essence of the offence is the intent to defraud. (R. 
C. 1855, p. 593, § 16, p. 594, § 21; Whar. Crim. L. 574-6 ; 
State v. Shurtliff, 13 Maine, 368; State v. Floyd, 5 Strob. 
64—from “a note or a receipt.”’) 


Bates, Judge, delivered the opinion of the court. 


Kattlemann was indicted for forgery; there were five 
counts in the indictment; he was tried on the whole indict- 
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ment and found guilty on the first count. This verdict was 
set aside and a new trial awarded him. At the second trial, 
he was again tried on the whole indictment and found guilty 
on the first count, and also on the third count. This was 
error. The verdict on the first trial was an acquittal on all 
but the first count, and he should have been tried again upon 
that alone. (State v. Ross, 29 Mo. 32.) 

He was charged to have committed forgery by altering the 
date of a receipt for money, and the Criminal Court gave an 
instruction as follows: “Altering the date of a receipt from 
the 11th of April to the 1st of April, if done fraudulently, 
that is, if done to prejudice the rights of another, and the 
more easily or successfully to enable the party altering it to 
obtain a double credit for money paid, is a material altera- 
tion, and sufficient to constitute the offence of forgery.” 
This instruction stated an abstract principle correctly. Such 
alteration gives to the receipt a different operation, by mak- 
ing it evidence of a payment at a different time from the 
original date. 

Judge Dryden concurring, the judgment is reversed, and 
the cause remanded. 

Judge Bay did not sit in the cause, he having been of coun- 
sel in the lower court. 


Porter, WHITE & McLavucu.in, Respondents, v. James H. 
TOOKE AND FaNnNIE TOOKE, Appellants. 


Practice—Pleading—Mechanic’s Lien.—A petition to enforce a lien under the 
law specially applicable to St. Louis county, must show that the contract 
was made with some one having an estate or interest in the land, and also 
who was the owner of the land on which the building was erected. (Acts 
1857, p. 668.) 


Appeal from St. Louis Law Commissioner’s Court. 


Plaintiffs below brought suit against the appellants, de- 
fendants below, and in their petition alleged, that at the 
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time of the accruing of their account, set forth or referred 
to in their petition, they were co-partners, doing business un- 
der the name and firm of White & McLaughlin ; that the de- 
fendant, James H. Tooke, owed them one hundred and 
twenty-one dollars and thirty cents, for materials furnished 
and plastering a two-story brick building for said James H. 
Tooke, at his request; that an account thereof was filed 
marked “A.”’; that plaintiffs were the original contractors 
for doing the plastering and furnishing the materials in said 
account mentioned; that said plastering was done on, and 
said materials were used in a two-story brick building erected 
by said James H. Tooke, on land described in the petition, 
located in St. Louis county, Missouri, which land the plain- 
tiffs learned, after doing the work and furnishing the mate- 
rials, the defendant Fannie Tooke was the supposed owner, 
wherefore she was made a party to the suit; that for the 
purpose of obtaining the benefit of “An act entitled an act 
for the better security of mechanics and others erecting 
buildings and furnishing materials for the same in the 
county of St. Louis,” approved February 14, 1857, plain- 
tiffs, within six months after said indebtedness accrued, 
to-wit, on the 15th of December, 1860, filed with the clerk 
of the Land Court of St. Louis county a just and true 
account of the demand due them after all just credits had 
been given, and a true description of the property (or so near 
as to identify the same) as the land upon which the lien was 
intended to apply, with the name of the owner so far as 
known, verified by affidavit of Robert McLaughlin, one of 
the plaintiffs; that a certified copy of said lien was filed with 
the petition in the Law Commissioner’s Court. Plaintiffs 
prayed judgment for one hundred and twenty-one dollars 
and thirty cents, with interest from August 5, 1860, and 
costs of suit, with a special judgment on said lien according 
to law. 


Martin & Bell, for appellants. 


I. The only connection between James H. Tooke and the 
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premises described in the petition, is to be found in the fol- 
lowing allegation: “ That the materials were furnished and 
plastering done by them on a certain two-story building 
erected by James H. Tooke on” the premises aforesaid. 

This is no allegation that James H. Tooke had any inter- 
est or estate in the premises. It is not alleged that he had 
even a tenancy at will, much less an estate that would justify 
him in encumbering the property with a lien ; it is not al- 
leged that he was owner of the premises in any sense of that 
term. 

II. It appears in the allegations of the petition that the 
materials were furnished and labor done by the plaintiffs, for 
James H. Tooke ; it is alleged that they were original con- 
tractors, and the only contract set forth or implied is the con- 
tract with James H. Tooke. They say he is indebted to them 
for the materials and labor. 

III. There was no privity of contract between Fannie 
Tooke and the plaintiffs ; for it is alleged in the petition, that 
since the materials were furnished and work done the plain- 
tiffs learned that she was owner of the premises. She was, 
therefore, joined, not because she had contracted with plain- 
tiffs for the materials and labor, but because she was found 
to be owner of the premises which were to be affected by the 
lien. Nor is there any contract or privity of dealing between 
James H. Tooke and Fannie Tooke. James H. Tooke was 
neither owner, nor had he any authority from the owner of 
these premises to encumber them with a lien. 


G. S. Van Wagoner, for respondents. 


By reference to the petition, the court will perceive that 
the plaintiffs below set out every allegation necessary to 
maintain their action against the defendant, James H. Tooke; 
(this is not denied by appellants ;) then, so far as he is con- 
cerned, the motion was properly overruled. 

The petition avers that the materials were furnished and 
plastering done for defendant, James H. Tooke, at his re- 
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quest, and that he employed plaintiffs to erect for him said 
building on the land described therein. 

In a suit between the original contractor and a party who 
employs employs him to erect a building, there is no neces- 
sity to state in the petition that the party employing the 
original contractor is the owner of the land on which the 
building is erected, or what interest he may have therein. 
The legal presumption is, that the party employing the con- 
tractor to erect a building is the owner, or has such an in- 
terest therein as will justify him in erecting the building. 
To presume otherwise, is a violation of common sense. 

This case does not come within the case of Squires v. 
Fithian, 27 Mo. 134. 


DryDEN, Judge, delivered the opinion of the court. 


The petition in this case fails to state facts sufficient to 
constitute the cause of action for which the judgment was 
rendered, in that it does not appear who was the owner of 
the land on which the building sought to be charged with the 
lien was erected; and especially in that it does not appear 
that the building was erected under any contract with any 
one having any interest or ownership in the land to be 
charged; and for this cause the judgment must be re- 
versed. 

Judgment reversed and cause remanded ; the other judges 
concurring. 


Henry A. Given et als. Respondents, v. JoHN B. S. LEMOINE 
Appellant. 


Agency—Factor.—Where a correspondent ships goods to his factor to be sold 
upon commission, and puts no limitation upon the price, the factor may, in 
the exercise of a sound discretion, sell the goods; and the shipper will be 
responsible to him for the loss upon the sale. 


Appeal from the St. Louis Court of Common Pleas. 


The facts are fully stated in the opinion of the court. 
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Instructions asked by appellant: 

1. If Given in the month of June, 1857, and before any 
shipment of tobacco was made by defendant, was informed 
by defendant and had knowledge of the cost of the first ship- 
ment of twenty-six hosgheads of tobacco; and being so in- 
formed and having such knowledge, told defendant if he 
would ship the lot of twenty-six hogsheads to plaintiffs, they 
(plaintiffs) would sell the same as factors for a handsome 
profit ; and that defendant, relying on this promise, made the 
shipment to plaintiffs at New Orleans; then, in such case, 
plaintiffs were not authorized to sell said tobacco at a loss on 
the St. Louis cost. 

2. Although plaintiffs may have had no instructions as to 
time of sale or price, yet if they could have sold the tobacco 
in the months of July, August and September, at a profit 
and to advantage, and neglected to do so, and withheld de- 
fendant’s tobacco from sale until in December, when the same 
had greatly declined in the market, and then sold it at a great 
loss, they must answer to defendant for such loss. 

3. That the plaintiffs, as factors, were bound, while having 
charge of defendant’s tobacco, to keep him informed of facts 
material to his interests ; and if, while plaintiffs so held de- 
fendant’s tobacco in the months of September, October, No- 
vember and December, the tobacco all that time was declin- 
ing in price, and plaintiffs knew it was so declining, and fail- 
ed and neglected to inform defendant thereof; and then with- 
out notice to defendant, and without demanding a payment 
of advances made by plaintiffs in the months of December, 
February and March, sold the tobacco at great loss and sac- 
rifice, in such case plaintiffs are bound to make good to de- 
fendant such loss. 

4, That plaintiffs,as factors, were bound to keep the to- 
bacco of defendant unmixed with tobacco belonging to them- 
selves or others. 

5. That plaintiffs, as factors, had no right to mix defend- 
ant’s tobacco with that of themselves or others, and then so 
mixed in a lot or lots, composed of different grades, quali- 
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ties and values, to sell the whole thus mixed at a round or 
average price per pound. 

6. That if defendant’s tobacco, in the months of July, Au- 
gust and September, could have been sold by plaintiffs at a 
profit to defendant, and plaintiffs knew this fact, and so in- 
formed defendant from time to time during said time, and 
without informing defendant of any decline in the market, 
and without informing defendant as to the then state of the 
market, and without any demands of payment of advances 
made defendant, and without notice to defendant, in the 
month of December, 1857, sold fifty-one hogsheads of de- 
fendant’s tobacco at a great sacrifice and loss; in such case 
plaintiffs are answerable for such loss. 

7. To constitute in this case instructions to sell, there need 
not be an order or command ; the expression.of a wish or 
preference is sufficient, and defendant’s letters of the 14th 
July, 12th and 18th September, 1857, amounted to such in- 
struction ; andif plaintiffs could have made a sale or sales, 
on receiving these letters, and failed and neglected to do so, 
then they are bound for the loss occasioned by such failure 
and neglect. 

8. That if defendant, at the time or after the shipments to 
plaintiffs, was informed by plaintiffs that defendant’s tobacco 
could be sold in the New Orleans market for a profit on St. 
Louis costs, and that plaintiffs from time to time, by letters, 
gave to defendant the same impressions and information 
through the months of July, August, September and Octo- 
ber, and until the 14th December, or about that time, when, 
without notice and without previous demand for advances, 
they (the plaintiffs) sold defendant’s tobacco at a great sacri- 
fice and loss, they are liable to defendant for such loss. 

9. If, prior to shipments of tobacco by defendant to plain- 
tiffs, the plaintiffs or any of them gave the defendant assur- 
ance, that if said tobacco should be shipped to them they could 
sell it for profit; and if, from the time of such shipments up 
to the 7th of October, 1857, the plaintiffs continued to hold 
out in their letters to defendant the prospect of a profit, 
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either by direct assurance to that effect, or by failing in such 
letters to inform defendant of an unfavorable change in the 
New Orleans market; and if, from the said 7th of October, 
to the 14th of December, 1857, the prices of tobacco in that 
market were steadily declining, and the plaintiffs did not be- 
tween those dates give the defendant information of such de- 
cline, so as to give defendant the opportunity to refund the 
advances made, and expenses incurred by plaintiffs in con- 
nection with the said tobacco, then the plaintiffs are bound 
to make good to the defendant any loss sustained by the de- 
fendant in the sale of said tobacco. 

Which instructions the court refused,and defendant ex- 
cepted. 


Drake and Wood, for appellant. 


Appellant insists that although the respondents, as fac- 
tors, were not limited by instruction to a specified price for 
the tobacco on sale, yet there is nothing in the evidence 
to show that the appellant conferred on respondents a 
discretion to sell below cost. To induce the shipment, re- 
spondents assured appellant that they could and would sell 
his tobacco at a profit. All the correspondence on the part 
of respondents represents the market price at New Orleans 
as affording a profit, and nothing had been communicated by 
respondents to appellant to make it necessary for him to de- 
termine whether he would permit his tobacco to be sold at 
a loss. 

Appellant’s instructions, as given in his letter of the 14th 
July, 1857, are substantially instructions not to sell below 
cost. If a fair profit over cost and expenses could be made 
on sale, his instruction was to make quick sale; and they 
(respondents) were in that letter instructed in these words: 
* You have all the information you require to know, what I 
can afford to sell at.’’ That information, the evidence shows, 
was full information as to the costs and expenses of the 
tobacco. 

The instruction given in appellant’s letter of the 18th Sep- 
























































































































ST. LOUIS. 





Given et als. v. Lemoine. 





tember does not change or modify previous instructions. 
This letter was written on the assumption that the state of 
the tobacco market in New Orleans was truly represented by 
respondents, in person, by their letters and prices current, 
all showing prices much above cost and expenses, and was 
intended to hasten, to command a sale at these prices. 

There is nothing in all the evidence even tending to show 
that appellant ever said or wrote a word, from which his con- 
sent to sell his tobacco under cost can be inferred; nor that 
there was ever an intimation given by Given, Watts & Co., 
that the market in New Orleans was below St. Louis prices, 
or that they would have to sell below cost. Of such a result 
there is no evidence that Lemoine had a suspicion, until, 
after more than two months’ silence by Given, Watts & Co., 
they surprised him by their letter of the 14th December, re- 
porting a most disastrous sale. 

If this view and construction of the facts be correct, or, 
whether correct or not, in any view of the facts, it is evident 
that both parties contemplated and intended a sale at a pro- 
fit, and not at a sacrifice. In such case, when, by reason of 
a great and rapid decline of the market, the great expecta- 
tions of both parties had been defeated, respondents were 
bound, before selling at a great sacrifice, to give Lemoine no- 
tice and information, and to demand repayment of advances 
made; and having failed to do so, they are liable for dama- 
ges arising therefrom. (1 Story on Con. $$ 854 & 357, and 
note; Parker v. Brancker, 22 Pick. 46; 12 N. Hamp. 
239.) 

Instructions as to this point were asked by defendant and 
refused by the court; and there is nothing in the instruc- 
tions as given by the court, to the same effect or even equiv- 
alent. 

The first instruction asked by defendant below asserts the 
law and was warranted by the facts of the case. 

The second and sixth instructions were proper, and ought 
to have been given. (Evans v. Potter, 2 Gall. 13; 1 Sto. 
Con. 405, n. 3 to § 354.) 
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The third was proper, and demanded by the facts of the 
case. 

The fourth and fifth instructions of defendant were prop- 
erly asked and ought to have been given, and the instruction 
of the court as to the points in these instructions is contrary 
to the law. (1 Sto. Con. § 360, a.; Clark v. Tipping, 9 Bea- 
van, 284, 291 & 292.) 

The seventh instruction was proper. (1 Sto. Con. § 359.) 
The eighth and ninth instructions ought to have been given 
as asked. (Authorities cited above.) 

The instructions given by the court, on its own motion, 
while sound and good law in some respects, do not cover or 
embrace all points properly asked by defendant, and were 
calculated to mislead the jury. 


Glover §- Shepley, for respondent. 
Bates, Judge, delivered the opinion of the court. 


The plaintiffs were tobacco factors in New Orleans, and 
the defendant was a tobacco merchant in St. Louis. The 
petition states that the defendant shipped to the plaintiffs 
eighty-two hogsheads of tobacco, to be sold for him on com- 
mission, and upon which they advanced the defendant a 
large sum ; and that they sold the tobacco for a sum less than 
their advances, and asked judgment for the difference be- 
tween the amount of their advances and charges, and the 
amount received from the sale of the tobacco. The answer 
stated, that, before any of the tobacco was shipped, one of the 
plaintiffs (who are partners) proposed to and requested de- 
fendant to ship to plaintiffs twenty-six hogsheads of tobacco, 
which the defendant then had (samples of which and the 
cost prices of which the plaintiff had seen), and stated a 
good profit could be made on said tobacco, and undertook 
and promised defendant, that, if he would ship said tobacco 
to plaintiffs, plaintiffs would make sale of the same at a good 
profit; and defendant agreed to ship said tobacco on those 
terms, and distinctly told the plaintiff that he would not ship 
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said tobacco to plaintiffs to be sold at a loss to the defend- 
ant; and that he did ship the twenty-six hogsheads to plain- 
tiffs, and received from them advances on it to an amount of 
some seven hundred dollars less than its cost. 

The answer further states, that afterwards, being induced 
by encouraging letters from the plaintiffs, he made other 
shipments to the plaintiffs—the whole amounting to eighty- 
two hogsheads, and received advances on them for less than 
their cost; that as to the shipments subsequent to the first 
no specific instructions were given, but that he intended and 
the plaintiffs received them as upon the same terms as the first. 

The answer further states, that after the plaintiffs received 
the tobacco in New Orleans, it could have been sold ata 
profit, but that the plaintiffs, in breach of their undertaking, 
withheld it from sale until its value had greatly declined, and 
then sold it at a great sacrifice and loss ; and that the plain- 
tiffs made the sales without demanding re-payment of the 
advances, or informing defendant of the true state of the 
market; that it was sold in lots with other tobacco not be- 
longing to the defendant, and of inferior quality, at average 
prices for the lots, and was thus sold at prices greatly below 
its true value, by all which the defendant was greatly dam- 
aged, for which he asked judgment against the plaintiffs. 

The plaintiffs replied to the answer, making some issues 
and denying liability to the defendant for the losses. 

The case was tried before the court without a jury. At 
the trial, it was testified by a witness (Jenkins) that Given, 

one of the plaintiffs, called at defendant’s business house in 
St. Louis, and examined samples of the twenty-six hogsheads, 
and told defendant that he would make money by ship- 
ping them to New Orleans; the witness did not recollect 
the exact words of Given; he said that if defendant would 
ship the tobacco, he would make him a handsome profit on 
it, or that the defendant would realize a handsome profit. 
Another witness (Johnson) testified that Given said, that if 
defendant would ship the tobacco to plaintiffs at New Or- 
leans, it would sell for a handsome profit. 
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Correspondence by letters between the parties was also 
given in evidence. The first letter from the defendant to the 
plaintiffs was as follows: “ Having had the pleasure of form- 
ing the acquaintance of your Mr. Given, and after an inter- 
view with him, during which he gave me some information 
as to the state of your tobacco market, I have concluded to 
make you a trial shipment of some twenty-six hogsheads of 
tobacco, for which I herewith hand you bill of lading, per 
steamer L. M. Kennett, and also enclose you invoice of same 
amounting to $4,670.77. By Mr. Given’s authority, I will 
value upon you, under date of to-morrow, for $4,000, at 90 
days’ date, on account of this shipment, which please honor. 
Please say to my old friend Mr. Bryan (whom Mr. Given 
tells me is your tobacco salesman), and on whose account I 
make this trial of your house, that I want him to sample this 
lot of tobacco on arrival, and promptly report upon it. 
There are but four hogsheads of lugs in the lot, three of 
these almost second leaf; twelve hogsheads of as fine leaf as 
have been sampled here this season ; and the other ten hogs- 
heads from fair to good leaf, all good useful descriptions of 
tobacco. Ask him to try his hand upon them, and if he can 
realize a good profit by closing the lot promptly, do so; dis- 
count my draft and send me account sales and account cur- 
rent; if not, hold till your judgment dictates a sale. Please 
let me know what the prospects are for the French Govern- 
ment entering your market, and the Spanish and German 
also. If this shipment will pay, I will follow it promptly 
with another and a larger one; and should anything occur 
calculated to advance your market rates for tobacco, please 
telegraph me promptly at my expense; don’t fail to do 
this.”’ 

This letter was written on July 2,1857. On the 14th of 
July, the defendant wrote to the plaintiffs another letter, 
which enclosed a bill of lading of a shipment of eighteen 
hogsheads of tobacco. This letter contained these words: 
‘‘As with the first shipment, please open and report upon this ; 
and whilst I wish you to exercise your best judgment in dis- 
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posing of it, still, if it will command a fair profit over cost 
and expenses, I would prefer a quick sale.” 

On the 6th August, the defendant wrote to the plaintiffs 
another letter, which enclosed a bill of lading of another 
shipment, and which contained these words: “I leave the 
disposal of my tobacco to your good judgment, as I have said 
before, feeling assured that you will promote my interest to 
the utmost extent.” 

In a letter of defendant io plaintiffs of August 25th, he 
says: “I hope that you will have an opportunity of closing 
out my shipments at a ‘ handsome profit.’ ” 

In one of September 12th, after speaking of a large order 
for the purchase of tobacco in New Orleans, he says: ‘ I hope 
your judgment will dictate your selling my lots under the 
excitement consequent upon the execution of this order, and 
that you will be able to sell the entire lot at a very handsome 
profit.” On the 18th of September, he wrote: “I trust you 
have embraced the opportunity offered by the purchases for 
the French and other markets noticed in your letter, to close 
out all the tobacco I have shipped you. Indeed, I do not 
want to hold, and would decidedly prefer quick sales.” 

There was nothing in the letters of the plaintiffs to the de- 
fendant to indicate that they held the tobacco under any 
limitation as to the price at which it should be sold, or under 
any special agreement whatever. There was evidence that 
defendant received the New Orleans price current regularly. 

There was evidence that the plaintiffs sold some of the de- 
fendant’s tobacco in lots, with tobacco of other persons of 
different qualities, at an average price; and there was also 
evidence that it was the custom in New Orleans to sell in 
that way, and that the salesman then graded the prices of 
the different hogsheads composing the lot, according to their 
relative values, and apportioned to each hogshead its relative 
proportion of the whole sum received for the lot, and that it 
was so done with this tobacco. 

The court, on its own motion, gave instructions as follows : 
“The legal effect of the correspondence in evidence was 
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to confer on the plaintiffs an authority to sell the tobacco in 
question whenever they, on the exercise of a sound discre- 
tion, should think it advantageous to the defendant to do so; 
and during the time the plaintiffs held the tobacco prior to 
its sale, they were bonnd to keep the defendant advised of 
the state of the New Orleans market. If, therefore, the 
plaintiffs exercised their discretion in good faith in the sale 
of the tobacco, and did keep the defendant advised of the 
state of the New Orleans market so far as it was material 
to or affected the interests of the defendant, that plaintiffs 
are not liable for any loss which accrued in the sale of the 
said tobacco, or in consequence of not selling it at an earlier 
period. The plaintiffs had a right to sell the defendant’s 
tobacco with tobacco belonging to others, although such 
other tobacco was inferior in quality to the defendant’s; but 
in such case it devolves on the plaintiffs to show that they got 
and credited the defendant with the full value of his to- 
bac¢éo.” 

Several instructions asked by the defendant were refused. 
There was judgment for the plaintiffs, and the defendant ap- 
pealed. The main defence relied upon in this court, as well 
as the court below, is that the plaintiffs were limited in the 
amount for which they should sell the tobacco to a sum which 
should yield the defendant a profit upon its cost. 

If it had been true that the parties made a contract to 
that effect, or if the defendant had ordered the plaintiffs not 
to sell under that amount, and the plaintiffs had assented to 
the orders, the plaintiffs, notwithstanding that they had made 
advances upon the tobacco, would not have been at liberty 
to sell it at a price below that limited (except in a few pecu- 
liar cases) except after due notice and reasonable demand for 
the repayment of the advances. In this case, however, there 
was no evidence of such a contract; for, taking the state- 
ments of the plaintiff Given, made to the defendant at St. 
Louis, before the shipment of the tobacco, most strongly 
against the plaintiffs, as a proposition such as the defendant 
contends it was, yet the proposition was not at that time ac- 
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cepted by the defendant (there is no evidence at all of such 
acceptance), nor can the subsequent shipment of the tobacco 
be construed to be an acceptance of such proposition, because 
tle letter which accompanied the shipment, in referring to 
the interview with Given, speaks only of information obtain- 
ed from him of the state of the New Orleans market, upon 
which the defendant made that trial shipment, and says that 
if it will pay, he will follow it with others. Nor is there any 
evidence that defendant had ordered the plaintiffs not to sell 
under any sum or price. The instruction given correctly 
expressed the legal effect of the correspondence in respect 
to this question. 

The instructions asked by the defendant and refused, pre- 
sented his view of the same questions passed upon by the 
court in the instructions given by the court, and there was 
no error in the refusal of them. 

Judgment affirmed ; Judges Bay and Dryden concur. 


—_123 Co -——_ 


WILuiamM W. HeEnpDersOoN et al., Respondents, v. James DIcKEY 
el als., Appellants. 


Equity—Mistale—Deeds.—A court of equity interferes to correct a mistake 
in a written instrument only for the furtherance of justice ; and is under 
no obligation to correct the mistake, unless its interference is necessary to 
prevent the perpetration of a fraud or some injustice ; and the party asking 
relief must stand upon some equity superior to that of the party against 
whom he seeks it. (Dryden, J., dissenting.) 


Appeal from St. Louis Land Court. 


Glover & Shepley, for respondents. 


The plaintiffs brought their suit against the defendants, 
stating that they were the grantees of one Warson, and wife, 
for certain lots and blocks in Carondelet; that Warson de- 
rived his title from one Taylor, the father of the defendant 
Jane Dickey, wife of defendant Dickey, and the only heir of 
said Taylor; that Taylor, in making the conveyance to Mrs. 
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Warson had misdescribed the lots, making the description 
confused, ambiguous and erroneous; that he intended to 
convey block HE. and the south-east quarter of H. The peti- 
tion recited the conveyances from Carondelet, until they came 
to Bowlin, and the deed of Bowlin and wife to Mrs. Warson, 
as also the deed of Warson and wife to Henderson. 

The answer admitted that Bowlin had title by mesne con- 
veyances from Carondelet to block E., and also the south-east 
quarter of block H.; that he conveyed them to Taylor ; that 
Taylor intended to convey to Mrs. Warson, by his deed to 
her, the south-east quarter of block H., but says it was a do- 
nation from Taylor to Mrs. Warson. 

Opon the trial, among other testimony, the plaintiff called 
John W. Warson as a witness, who proved that he purchased 
the lots of James B. Bowlin, and took the deeds in the 
name of Taylor, (witness paying the purchase money,) 
as he was then embarrassed ; that finding Taylor was 
getting into bad habits, he tried to induce him to con- 
vey them to him; that he would only convey them to his 
(Warson’s) wife; that Warson did not have the deeds with 
him, but gave the description of the lots to the justice who 
wrote the deeds, as he recollected it, and that both he and 
Taylor supposed them to be a correct description of the lots 
conveyed by Bowlin to Taylor; that he afterwards conveyed 
said lots to Henderson, in payment of rent he owed Hen- 
derson for a farm he occupied. 

The court, after hearing other evidence and documentary 
proofs clearly establishing that Taylor had no other lots or 
blocks in Carondelet, except the lot and block in controver- 
sy, and the inaccuracies and misdescriptions in the deed, 
and that it was intended to convey said block E., and the 
south-east quarter of block H., gave judgment for plaintiffs. 


Broadhead and Cates, for appellants. 


We suggest that there is no cause of action stated in pe- 
tition to reform the deeds of 1842; because there is no aver- 
ment that the mistake, &c., was mutual, or, in other words, 
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that Taylor intended to convey block E. and south-east quar- 
ter of block H., and that Mrs. Warson intended to receive 
and accept the same; for,in the absence of fraud or bad 
faith, the rule of law is that the mistake must be certain and 
mutual on the part of the parties, in order to reform a writ- 
ten contract or deed. (1 Story Eq. Juris. §§ 151 to 156, and 
cases cited.) 

That a latent ambiguity in a deed may be explained by 
parol evidence, in order to identify an estate in land, or the 
person who may receive the same, where doubt in that re- 
gard is created by parol proof; but such parol evidence, to 
explain the words of a deed, must be certain and manifest, 
and leave no doubt on the mind of the court as to the mean- 
ing of the words used in the deed and the object to which 
they refer. But parol proof can never be introduced to as- 
certain and establish the intention of the parties as an inde- 
pendent fact. (Hammond v. Ridgeley, 5 Har. & John. 245, 
254; Jackson v. Barkhurst, 4 Wend. 369, 873; Add. on 
Con. 848.) 

That the rule of law is fixed, that a party plaintiff who 
claims the right of specific performance of an executed or 
executory contract, must clearly manifest to a court of 
equity, that he, and those under whom he claims, acted in 
good faith; that he and they, by implication or otherwise, 
are free from all fraud and bad faith ; that the contract which 
is prayed to be “reformed” or “enforced,” is based on a 
valuable consideration, not voluntary ; that it is certain and 
mutual in all its parts, freed from all doubt or difficulty in its 
execution. 

With all proper respect we ask, does the proof of respond- 
ents make out that kind of case? Certainly not. Instead 
of Taylor being a bona fide purchaser for value from Bowlin 
and wife, he is proved to have been a volunteer to aid War- 
son to defraud his creditors. Instead of Mrs. Warson being 
a bona fide purchaser for value, she is proved to be a fraudu- 
lent substitute for Taylor, who had become a poor, silly 
drunkard, unsafe to shield Warson from his just creditors 





MARCH TERM, 1864. 





Henderson et al. v. Dickey et als. 





Instead of Henderson being a bona fide purchaser for value 
he is proved to be the landlord of Warson, and, for pretended 
rent due, is substituted for Mrs. Warson as stakeholder for 
Warson. Certainly the judgment of the Land Court violates 
all wise and just rules of specific performance or reforma- 
tion; such matters are at all times addressed to the sound 
discretion of the court. Hence in this case the question is 
presented, did the Land Court wisely, justly and properly ex- 
ercise that discretion? (1 Story Eq. Juris. §§ 151 to 156, 
and cases cited ; 2 Pow. on Con. 137, and cases cited; Min- 
tren v. Seymour, 4 John. Ch. 500, 506; Seymour v. Delany, 
221; Green v. Gordon, 1 Hill Ch. 221; Miller, &c., 1 Green 
Ch. 199; Westbrook, &c., 2 McCord Ch. 112, 115; Clineau, 
&c., 1 Sch. & Lef. 22.) 

Again, lapse of time and statute of limitation was pleaded 
asabar. The rule of equity is, that he or she who sleeps 
on his rights will be allowed to sleep on. There being no 
cause assigned in the petition for the delay of fifteen years, 
the same was bad on its face, and should have been dis- 
missed. 


Glover & Shepley, for respondents. 


The defendants seem to rest their ground for reversal upon 
three propositions : 

1. That, admitting every thing stated in petition to be true, 
the plaintiffs could not recover. 

2. The facts as proved did not warrant the finding. 

8. That Warson should not have been admitted to prove 
that Taylor paid Bowlin nothing for the land conveyed to 
Taylor by Bowlin, but all was paid for and purchased by 
Warson, and that Taylor held it for him; and, also, that he 
ought not to be permitted to prove that he (Warson) caused 
the conveyances to be made to Taylor for the purpose of hin- 
dering and delaying creditors of Warson. 

To these propositions we say: 

I. That a court in chancery will always interfere (when 
others rights have not vested) in reforming an instrument 
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and making it carry out the obvious intent of the grantor. 
(1 Story Eq. Juris. §§ 152-6.) 

II. The facts as proved all tended to the one point, that it 
was intended to convey the block E. and the south-east quar- 
ter of block H. 

III. The evidence of Warson was admissible. 1. As to 
the facts that Taylor paid nothing to Bowlin for the land, 
but he paid it. There is no conflict between the allegations 
of the petition, that Bowlin conveyed to Taylor for a valua- 
ble consideration paid by Taylor to him, and the statements 
of the witness. It was brought in to show that the lands 
held by Taylor, and that conveyed by Taylor to Mrs. War- 
son, were identical. It was altogether an immaterial issue, 
as the plaintiffs were grantees for value from Warson and 
wife, and the only issue as between plaintiffs and defendants 
could be, as to the identity of the lots in controversy, with 
those conveyed by Taylor to Mrs. Warson. 2. That the 
testimony of Warson as to being equitably entitled to the 
land in controversy, as having bargained with Bowlin for it 
and paid the consideration, ought to have been rejected, be- 
cause he admits that he had it conveyed to Taylor, because 
he was then in embarrassed circumstances. 

This is not a suit between parties to that transaction. 
There is no proof that Henderson knew anything about these 
transactions; he simply took a deed from Warson and wife, 
and paid a valuable consideration therefor, and found that 
the land described therein was described in such an uncer. 
tain rambling manner, that it was difficult to say exactly 

what it did convey. Plaintiffs were entitled, if the facts were 
as they alleged, to have the mistakes as to boundaries and 
description corrected ; and it made no difference, as far as they 
were concerned, what were the transactions between Taylor 
and Warson. 

It is not a bill asking that the court would draw a title 
from Taylor to Warson, because Taylor had already made 
that conveyance; and if a mistake has been made and can 
be shown, there is no reason why even as between Taylor 
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and Warson, a decree should be made correcting that error. 
But the case does not so stand under the evidence ; no court 
would hesitate as to finding that there had been good and 
valuable consideration paid by Henderson to Warson, (if 
there was no reasonable doubts even of the state of accounts 
between Warson and Taylor, ) so that Henderson stands here 
asking that the deed under which he holds, having paid value, 
shall be reformed. 


Bates, Judge, delivered the opinion of the court. 


This suit was begun July 18,1857. The petition stated 
that on the 14th day of October, 1842, Joseph D. Taylor con- 
veyed to Elizabeth Warson, a lot of ground described as 
block “* H.” in Carondelet, and that block * EK.” was intended 
to be conveyed by Taylor, and that the misdescription was 
the result of misapprehension, accident and mistake. That 
Mrs. Warson and her husband on the 380th October, 1845, 
conveyed said block “ E.” to the plaintiffs; that Taylor had 
died leaving only one child his heir, who was named Sarah, 
the wife of the defendant Dickey, and that Dickey and wife 
(by a tenant O’Brien) held possession of said block “ E.,” 
and prayed that the mistake in the deed from Taylor to War- 
son might be corrected, aud Dickey and wife compelled to 
release to the plaintiffs all their right in said block “ E.,”’ and 
for compensation for the use thereof by the defendants. 
The defendants admitted possession of block E., and de- 
nied that by the deed from Taylor to Warson he intended 
to convey block E.; and also set up the lapse of time as a 
bar. 

The petition, in a second count, stated that there was 
another deed made by Taylor to Mrs. Warson,in which there 
was also a mistake, and prayed the same sort of a judgment 
as toit. The defendants denied having possession of the lot 
mentioned in the second count, or making any claim to it. 
There is no allegation in the petition as to the time when the 
alleged mistakes were discovered, nor was any evidence given 
by either party at the trial, directly upon the subjeet of the 
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time of the discovery of the alleged mistakes. There was no 
evidence of possession by the defendants of the lot described 
in the second count. 

The evidence as to the fact of mistake was somewhat con- 
flicting, but preponderating in favor of the plaintiff. The 
petition charged that the conveyances by Taylor to Warson 
were made for a valuable consideration. The principal wit- 
ness of the plaintiffs to show the fact of mistake, was John 
W. Warson, the husband of Taylor’s grantee, Mrs. Warson; 
and he himself originally purchased from Judge Bowlin the 
lots in Carondelet, and had them conveyed to Taylor, to keep 
till he (Warson) could get out of his difficulties; that the 
understanding between Taylor and himself was, that when 
he got out of difficulties Taylor would convey the lots to him; 
that Taylor paid Bowlin nothing for the lots; that Taylor 
refused to convey the lots to him, but agreed to convey them 
to his wife, who was Taylor’s sister, and that he (witness) 
procured the deeds to be written and took a justice of the 
peace to Taylor’s, and Taylor then made the deeds, and noth- 
ing was given to Taylor for the deeds. 

The justice of the peace who took Taylor’s acknowledg- 
ment of the deeds, also testified that he understood from 
both Taylor and Warson, that Taylor held the lots for War- 
son ; that he understood that Taylor held the lots in trust, or 
for security for Warson. It was also testified that Warson 
was in embarrassed circumstances ; that he was generally 
pretty hard run. 

The case, as made in proof, certainly does not conform to 
that stated in the petition. A court of equity interferes to 
correct a mistake in a written instrument, only for the fur- 
therance of justice; and it is not under any obligation to 
correct a mistake, although the fact of mistake appear ever 
so plainly, unless it also appear that its interference is neces- 
sary to prevent the perpetration of a fraud or some injus- 
tice; and the party asking relief must stand upon some 
equity superior to that of the party against whom he asks it. 
Regularly equity is remedial to those only who come in upon 
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an actual consideration, and therefore there should be some 
consideration, equitable or otherwise, express or implied. 
(1 Story’s Eq. Juris. §§ 176 & 793.) 

In this case the conveyances by Taylor were without any 
valuable consideration, and the circumstances detailed by 
the witness (Warson) did not imply any equitable or meri- 
torious consideration ; but, on the contrary, show that Taylor 
held the title to the lots in fraud of the rights of Warson’s 
creditors, or at least under suspicious circumstances; and 
there being no other obligation upon Taylor to convey than 
such as those circumstances imposed, there is no sufficient 
reason for the interference of a court of equity to reform the 
defective deeds. (Fonblanque’s Ey. 122, book 1, ch. 2, § 13; 
Grider v. Graham, 4 Bibb, 70; Deally’s heirs v. Murphy, 3 
Marsh. 475.) 

Judgment reversed and cause remanded. Judge Bay con- 
curs. 


Judge Drypen. I think, as between the plaintiffs who 
were purchasers for value, and the defendants standing as 
the heirs and in the place of Taylor the grantor, in the deeds 
proposed to be reformed, the defendants ought not to be per- 
mitted to say these deeds, which on their face purpdxt to be 
founded on a valuable consideration, are voluntary. I see 
no reason why the judgment should not be affirmed. , 


—_1280+—_ 


James S. THomas, Respondent, v. MarcareT Wyatt, Ap- 
pellant. 


Appeal from St. Louis Land Court. 


J. D. Coalter, for respondent. 
Morehead & Buckner, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This case has been here twice before, and is reported in 
the 25th volume, page 24, and the 31st volume, page 188. 
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Having been tried a third time in the Land Court, judg- 
ment was again given for the plaintiff, from which judgment 
the defendant appealed to this court. At the last trial in the 
Land Court, the case was put to the jury in precise accord- 
ance with the opinion of this court, given when the case 
was last here, and no new point whatever is now presented 
which could require a full statement and opinion. 

Adhering to the decision as heretofore made, the judgment 
is affirmed. 

Judges Bay and Dryden concur. 


—_+202--— — 


ALFRED G, Ors, Plaintiff in Error, v. THe MECHANICS’ BANK, 
Defendant in Error. 


Practice—Pleading—Misjoinder—Remedy.—W here several similar causes of ac- 
tion are set forth in one petition, but not separately stated, the proper 
remedy is not by demurrer, but by motion to require the plaintiff to elect 
upon which cause he will proceed to trial, and to strike out the remaining 
causes of action thus improperly joined in one count. 


Error to St. Louis Court of Common Pleas. 


The respondent, an incorporated banking institution, is- 
sued and circulated as money notes of $5, $10, $20 and $50 
each, payable on demand to bearer; and in 1859, one Hen- 
ry Collfer, in the course of trade through the branch of said 
bank at Weston and otherwise, became the owner and bearer 
of $3,685 of said notes, which, without fault on his part, 
were destroyed by fire. He made known his loss, tendered 
bond of indemnification, &c., to the bank, and demanded 
payment of said sum of money, which was refused. 

Afterwards, for value, he assigned his claim or right of ac- 
tion to the plaintiff, who instituted suit to recover said sum 
of money. The petition for relief is based on two counts or 
statements ; one on special facts and circumstances in nature 
of bill in equity ; the other after the form of indebitatus as- 
sumpsit for money had and received, &c., equal to the sum 
of $3,685. 
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The defendant filed a demurrer, which was sustained. 


O. G. Cates, for plaintiff in error. 


I. Under our system of pleading, does the fact of one man 
being the owner of many bank notes, payable each on demand 
to bearer, create him a creditor for one indebtedness, with one 
right of action, or for many debts with separate rights of 
action ? | 

II. If an indebtedness is one thing, and evidence thereof a 
different matter, does the loss or destruction of the latter 
destroy the former ? 

Bank notes, like all others, are nothing but evidence of in 
debtedness ; and the loss or destruction of the notes does not 
disturb the relation of creditor and debtor. It may and does 
affect the proof, but not the indebtedness. This question of 
right of action for bank notes destroyed, although new and 
open in this State, has been decided in accordance with the 
above principles in New York, Maine, Kentucky, Illinois, 
and other States. (6 Ward. 378; 1 Aik. 50; 14 B. Mon. 
306; 18 id. 810; 3 Scam. 1385; 2 Wash. Cir. C. 172; 4 id. 
253; see also cases cited in each. ) 

In answer to the question of consolidation of many debts 
into one indebtedness, we say: if it be true that bank notes 
are in law quasi money for all purposes except legal tender 
in payment (and of this there can be no doubt), each note be- 
comes the representative of dollars and cents. Hence, the 
holder of one hundred one dollar notes is in fact and law 
a creditor of the bank for the sum of one hundred dollars, 
and not that number of debts; and as all wise and just legis- 
lation is based on the principle of preventing multiplied liti- 
gation instead of increasing it, there can be no reason under 
our system of pleading to require a statement of many sepa- 
rate causes of action where one would answer the same pur- 
pose. Such construction would violate the letter and spirit 
of each article of the code of practice. All that is required 
of a plaintiff, under the old or new system, is a concise, sim- 
ple statement of facts, adapted to the relief prayed. (1 Chit. 
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Pl. 199, 200, 341 & 350; 19 Mo. 320, 140, 490 & 550; 9 
How. Pr.723; 10 id. 159; 12 id. 326; 14 id. 456; 7 Mo. 
174; 1 Chit. Pl. 384; Steph. Pl. 318; 3 Black. Com. 154; 
2 Sto. on Con. 549-56.) 

But it may and will be urged, that, although many causes 
of action may be united in one petition, yet they must be 
stated in separate counts. What, then, is the common and 
legal sense meaning of acause of action? It is nothing more 
nor less than the right of one person to petition a court of 
justice to enforce another to perform what otherwise was his 
duty todo. Whether or not the facts stated constitute a 
proper cause of complaint, or petition, is a question of law 
tested by the rules of right, justice and good conscience. 

What is the cause of complaint made known in this case? 
It is, that the Mechanics’ Bank, for value received, promised 
to pay Collier $3,685 on demand; and as the written 
evidence of such indebtedness is destroyed, the plaintiff, 





as assignee thereof, prays the court to be permitted to prove 
the indebtedness by secondary evidence. The cause of action 
is, in fact, the destruction of the notes, nothing more nor less. 


Lackland, Cline & Jamison, for defendant in error. 


The demurrer was rightfully sustained by the court, and 
there is no error on the record. 

This is an action instituted upon lost bank bills, varying in 
denomination from ones to fifties, alleged to amount to the 
aggregate sum of $8,685, all conglomerated in a single 
count in the same petition, without attempting to set out or 
describe either of the bills or notes so alleged to have been 
lost or destroyed, and thereby failing to set up or show any 
cause of action whatever; so that,if the instruments or causes 
of action upon which this suit was brought were present or 
produced in court, the plaintiff could not recover. No 
cause of action is alleged as set forth in his petition; and 
this deficit under our code of practice was properly taken 
advantage of by demurrer, and final judgment was properly 
entered thereon. 
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Each bank bill must be fully, separately and distinctly set 
forth and described, according to its legal effect, in separate 
counts, as required by our code of practice. (2 Mo. 34; 33 
Mo. 497; 7 Barb. 80; Hardin, 3; 4 Mich. 850; 19 Mo. 551.) 

A pleading to be good by the settled rules of law, as es- 
tablished by our code of practice, must state all the neces- 
sary facts constituting a legal cause of action; and this 
should be set forth in a clear, certain, definite affirmation, 
and issuable manner, and according to its legal effect ; the 
facts must be clearly placed by the allegations in a traversa- 
ble manner. 

Any number of facts constituting a single cause of action 
may be combined in a single count, but each cause of action 
must be separately stated in different counts. (Boyce v. 
Brown, 7 Barb. 80.) The proper mode of taking advantage 
of this error in the petition is by demurrer. (Peck v. Van- 
swenner, 5 How. Pr. 172; Benedict v. Sieman, 6 id. 801; 
Vanasme v. People, 9 id. 342; 9 id. 198; 9 id. 313; 9 id. 
380; 9 id. 436.) 

Suit on two or more notes cannot be blended in the same 
count ; each constitutes a separate and distinct cause of ac- 
tion, and must be set forth and declared upon accordingly. 
(Lightfoot v. Rayton, Hardin 3; Mooney v. Kennett, 19 Mo. 
551; Barns v. Holland, 2 Mo. 34; 4 Mich. 350; Boat. Sav. 
Ins. v. Bank of Mo. 33 Mo. 497.) 


Judge Bay delivered the opinion of the court. 


The Practice Act (§ 2, art. 6, R. C. 1855, p. 1228) reduces 
all causes of action to seven classes, and permits a plaintiff 
to unite in his petition as many causes belonging to the same 
class as he has, but requires the causes so to be united to be 
separately stated, with the relief sought for each cause of 
action, in such manner as that “ they may be intelligibly dis- 
tinguished.” A petition containing two or more causes of 
action is therefore bad—1. Where the causes united belong 
to different classes; and, 2. Where, although the causes be- 
long to the same class, they are not separately stated. The 
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petition in this case is subject to the latter objection; it 
unites many causes of action (each promissory note being a 
several cause), all arising out of contract, in one count; not 
basing, as the law contemplates, a separate count on each 
several promissory note on which a recovery is sought. 
(Mooney v. Kennett, 19 Mo. 551; Boyce v. Brown, 7 Barb. 
Sup. Ct. N. Y. 80.) 

The petition being defective, the inquiry remains whether 
the fault is one which is the subject of demurrer. This is a 
question that has occupied the attention of the courts of New 
York no little in the construction of their code of practice, 
from which ours was borrowed; and although the course of 
decision in those courts has been by no means uniform, yet 
it seems at least to have become the settled doctrine there, 
that the fifth ground enumerated in the catalogue of causes 
for which a demurrer will lie, viz., ‘that several causes 
have been improperly united” (§ 6, art. VI.), has application 
to the union of incongruous causes of action, and not to the 
intermingling of causes of the same class in the same count, 
as in the case under consideration. (Robinson v. Judd, 9 
How. Pr., N. Y., 878; Peckham v. Smith, id. 4836; Moore v. 
Smith, 10 id. 361; Forsyth v. Edmiston, 11 id. 408; Wal- 
ler v. Raskan, 12 id. 28; Dorman v. Kellam, 4 Ab. Pr., N. 
Y., 202; Phillips v. Gorham, 17 N. Y. 274.) 

In the result thus arrived at we fully concur. The remedy 
for the defect in the petition is by motion, to require the party 
to elect one and strike out the remaining causes of action, 
thus improperly joined in one count. (Dorman v. Kellam, 
supra; Martin v. Kanouse, 11 How. Pr. 567.) 

We are of opinion, therefore, that the Common Pleas com- 
mitted error in sustaining the demurrer, and for this reason 
its judgment is reversed and the cause remanded. The 
plaintiff will be permitted to amend but in default of amend- 
ing, the defendant will have leave to withdraw his demurrer 
and move for the reformation of the petition. 

The other judges concur. 
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James P, Lanerorp et al., Respondents, v. Lorenzo P. SANGER 
et al., Appellants. 


Evidence—Hearsay—Copy.—The unsworn certificate of an engineer on a rail- 
road, that a paper certified by him is a true copy of a measurement of 
work done upon the road, made by his predecessor in office, is not legal 
evidence. ' 


Appeal from St. Louis Court of Common Pleas. 


O. G. Cates, for appellants. 


The matter most worthy of attention is, whether or not 
the paper called ‘ bill of particulars of work done” could be 
read in evidence, because on that paper the case rested be- 
fore the jury. We contend that paper could not be read in 
evidence for any purpose. 


I. It purports to be, and is in fact, a copy of a private paper 
by a deceased resident engineer (Gordon) of the railroad 
company. Appellants were no parties to said paper; had no 
notice of the time or place when such final settlement was 
made. 


II. The records or papers on file with said railroad com- 
pany, not signed or ratified by appellants, are not competent 
evidence against them, and certainly mere copies of such 
records or papers cannot be used as evidence against the 
appellants; and it is no answer to this point that Walker 
(chief engineer) approved the original paper at the time re- 
turned by the deceased. (1 Greenl. Ev. § 91; case of Chil- 
ders, 16 Mo. 44; Hissrick, 20 Mo. 311; case of Lewin, 17 
Mo. 69.) 


DryvEN, Judge, delivered the opinion of the court. 


This was a suit on a contract by which the plaintiffs agreed 
to frame and erect fifteen railroad bridges for the defendants 
on the Illinois division of the Ohio and Mississippi railroad, 
for a fixed price per foot, lineal measure, to be paid by the 
defendants. One of the main questions of fact raised by the 
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pleadings, was as to the number of feet contained in the work. 
In support .of this issue the plaintiffs read in evidence, 
against the objections of the defendants, a paper purporting 
to be a copy of the final estimate of the work by the engi- 
neer in charge of that part of the road, showing the number 
of feet contained in the fifteen bridges. There was no at- 
tempt to show where the original estimate was, or to account 
for its absence. Furthermore, if the non-production of the 
original had been sufficiently accounted for, the proof that 
the paper produced was a copy was wholly insufficient for 
that purpose. That proof consisted alone of the ex parte, 
unsworn certificate of an engineer, who succeeded the one 
who it is assumed made the measurement. 

The court erred in permitting the paper to be read, and 
for this cause its judgment must be reversed and the cause 
remanded ; the other judges concurring. 


WILLIAM Powe LL, Defendant in Error, v. Derrick A. Jan- 
uaRY e¢ als., Plaintiffs in Error. 


Judgment Confessed—Setting Aside.—A judgment confessed by several defend- 
ants cannot be set aside upon motion of a creditor who has recovered 
judgment against some of the defendants. Semble.—That the proper reme- 
dy by a subsequent judgment creditor, to set aside a confession of judg- 
ment, is by a civil action, and not upon motion. 


Error to Audrain Circuit Court. 


Lackland, Cline & Jumison, Howell §; Ricketts, for defend- 
ant in error. 


Edwards & Hayden, for plaintiffs in error. 


I. The judgment in favor of D. A. January et als. v. Abat, 
Williams, Lackland et al. was rendered by confession of an 
attorney in fact, under § 24, p. 1282, of the R. C. 1855. 
The plaintiffs in that case failed to comply with the stat- 
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ute, by making an affidavit that the debt was bona fide 
for a fair and valuable consideration, and owing after allow- 
ing all just credits and set-offs as required by that section. 
There was no affidavit by either the plaintiffs or their at- 
torney, or agent, in this case, which makes this case stronger 
than that of Bryant et al. v. Harding et al., 29 Mo. 347. 

II. It is respectfully submitted that the bond upon which 
January et al. obtained their judgment by confession, is not 
the kind of a bond within the intent and meaning of the 24th 
section, upon which under that section a judgment may be 
confessed by an attorney in fact, under a power of attorney. 
Judgments may be confessed under the 24th section “ for a 
debt owing upon a note, bond, or bill of exchange.” 

We contend that the 24th section only includes or extends 
to bonds for the direct payment of money, and does not in- 
clude bonds with collateral conditions like that upon which 
the judgment in favor of January et als. was confessed. 

1. Because the word bond is used in connection with notes 
and bills of exchange, which are instruments for the direct 
payment of money. 

2. Because the 24th section states that judgments by con- 
fession may be rendered for debts owing upon bonds, &c. 
This word debt means a sum certain, liquidated damages, 
and is never applied to a claim for unliquidated damages to 
which the party may be entitled as a mere indemnity, in 
respect of damages sustained by reason of the breach of col- 
lateral conditions of an obligation. It is plain that the bond 
upon which January et als. obtained their judgment, is a mere 
indemnity to save January & Co. harmless for forbearing to 
sue, and in a suit upon it breaches must be assigned and the 
damages must be averred and proved. 

It is obvious from the decisions of this court, that the pro- 
visions of the Practice Act must be so construed as to prevent 
fraud. And what a door for fraud would be opened, if the 
parties could conspire and agree upon the amount of indem- 
nity necessary to compensate for the breach of the collateral 
conditions of an obligation ! 
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It seems to us that the decisions of this court upon section 
22, are, to a certain extent, applicable to this case. There is 
no statement of facts such as the spirit of the act requires, 
which will enable the creditors of the defendants, and those 
who have a right to know, to see the nature of the transac- 
tion between January et als. and the defendants, and in order 
that the good faith of it may be tested. (Gilman v. Hovey 
& Buchanan, 26 Mo. 287-8; Bryan et al. v. Miller et al., 
28 Mo. 82; How v. Dorscheimer, 31 Mo. 349.) 

The substance of the statement upon which the judgment 
in favor of January et als. was rendered, is merely that a bill 
of exchange was drawn and endorsed and held by January 
et als., and was not paid, and they forbore to sue on the bill, 
and defendants agreed to indemnify him against any loss 
which might accrue by waiting. 

The above decisions show clearly that this is not a concise 
statement, out of which the money due arose; nor does it 
show that the sum confessed was justly due within thie in- 
tention and spirit of the act. 

The judgment rendered in favor of January et als. was ir- 
regular, and the court might set it aside after the lapse of the 
term at which it was rendered. (Brewer v. Dinwiddie, 25 
Mo. 351; Stacker v. Cooper Circuit Ct., 25 Mo. 401; Har- 
bor v. Pacific Railroad, 82 Mo. 423.) 


Bates, Judge, delivered the opinion of the court. 


On the 30th day of October, 1860, in the Audrain Circuit 
Court, four persons, Abat, Lackland, Williams and Cardwell, 
confessed a judgment in favor of January, Brother and 
Noel. 

On the 29th day of April, 1863, Powell, who had on the 
6th day of May, 1862, recovered a judgment against said 
Abat and Lackland in the same court, filed a motion to set 
aside said judgment in favor of January and others, upon 
the ground that the judgment was entered wrongfully, in 
that there was not filed any affidavit of the plaintiffs, that the 
power of attorney of the defendants was insufficient, not 
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duly acknowledged, and that there was no note, bond or bill 
of exchange filed in said cause. 

The motion was sustained by the court, and the judgment 
so confessed was set aside. 

There was error in this action of the court; Powell had 
no judgment against Williams and Cardwell, and he is there- 
fore not injured or affected by January’s judgment against 
them, and could not in any manner require the judgment 
aginst them to be set aside or vacated, and the court could 
not (at any rate upon this motion) set aside the judgment 
as to some defendants and retain it as to others. Whatever 
relief Powell was entitled to, he could get by civil action. 

My own opinion is, that a court should in no case, at the 
instance of a subsequent judgment creditor, set aside a 
judgment upon motion; but that the remedy is, in every case, 
by regular civil action. The opinion of the court, however, 
applies only to this case ; and it is based upon the fact that 
Powell’s judgment was against Abat and Lackland only, and 
not against Williams and Cardwell. 

The judgment of the Circuit Court (that the judgment of 
January, &c., against Abat, Lackland, Cardwell and Wil- 
liams be set aside and forever held for naught) is reversed. 

Judges Bay and Dryden concur. 


FREDERICK HEAMANN, Respondent, v. Porter, Buscu et als., 
Appellants. 


Mechanic’s Lien—Sub-contractor.—The right of the lienholder under Sess. 
Acts 1857, p. 668, does not depend upon his good faith in the statement of 
his demand, and is not divested for the reason that the sum claimed is 
excessive. 

Mechanic’s Lien—Sub-contractor.—Under the law appiicable to St. Louis county, 

Acts 1857, p. 668, the sub-contractor is not required to give notice to the 

owner of his intention to do work or furnish materials. The 2d sec. of 

R. C. 1855, p. 1066, is not in force in St. Louis county. 
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Appeal from St. Louis Land Court. 


R. F. Wingate, for respondent. 
D. T. Jewett, for appellant. 


The instructions Nos. 1 and 2, asked by defendants and 
refused, ought to have been given, because the lien law of 
1857, applicable to St. Louis county, sec. 3, provides that the 
claimant shall file a just and true account, after all just 
credits have been given to which the debtor is entitled, and 
shall do this under oath. 

The verdict of the jury, which was justified by the evi- 
dence, shows that in their opinion the plaintiff did not file a 
true account ; for the verdict, deducting interest, is for about 
one hundred dollars less than the balance claimed by plain- 
tiff in his lien filed. The statute plainly contemplates that 
the party claiming a lien, especially when he is a sub-con- 
tractor, shall act in good faith, at least, in setting forth in 
his lien the amount due him. It is very important to the 
owner of the property, as well as the contractor, that a just 
and true account should be filed ; because they may see fit 
to pay it without a lawsuit, and it would be a gross perver- 
sion of the fair and proper meaning of the statute to allow 
an entire stranger to come in and file an intentionally false 
account, and compel the owner, or contractor, to fight a law- 
suit to get at the true amount; and then when they prove 
the amount was not correct, to impose no penalty except that 
of a reduction of the amount. 

The point has never been decided in this State ; but in Un- 
derwood v. Walcott, 3 Allen’s Mass. R. p. 464, it has been by 
the reasoning of the court, decided under a statute of that 
State having the same provision in that respect as ours, that 
a lien filed making an intentionally false statement of the 
amount due, would be void. 

The section in the Massachusetts statute on that subject 
is found in the Revised Statutes of that State for 1860, p. 
762, and is as follows: “Shall file in the office of the clerk 





MARCH TERM, 1864. 139 


Heamann v. Porter, Busch et als. 








of the town or city in which the same is situated, a statement 
of a just and true account of the amount due him, with all 
just credits given, together with a description of the prop- 
erty intended to be covered by the lien sufficiently accurate 
for identification, with the name or names of the owner 
or owners of the property, if known; which certificate 
shall be subscribed and sworn to by the person claiming 
the lien, or by some one in his behalf, and shall be record- 
ed,” &ec. 

In the case referred to, the jury found a less sum due than 
was stated in the lien filed; but the question was submitted 
to the jury under proper instructions, whether the error was 
intentional or not, and the jury found that the error was not 
intentional. It was insisted before the Supreme Court, that 
still as it was not a true account, the lien was void; but the 
court held that as the question of intention had been submit- 
ted to the jury, and they had found no intentional misstate- 
ment, the lien was not void for an error only. 

The petition does not state facts sufficient to constitute a 
cause of action, (vide sec. 6, Act of 1857,) because the lien 
law of 1857, applicable to St. Louis county only, does not 
repeal the general statute of 1855 on the same subject, but 
only such parts of it as are inconsistent with the act of 
1857. (Schulenberg v. Gibson, 15 Mo. 284; Wibbing v. 
Powers, 25 Mo. 599.) , 

The mechanics’ lien act of 1855, sec. 20, requires all per- 
sons but those contracting with the owner to give notice to 
the owner, that they are about to do work or furnish mate- 
rials, otherwise they can have no lien. 

The provision of the general act of 1855, which gives 
priority to liens in the order of their being filed, has not been 
repealed in this county by the act of 1857, though that act 
goes over the whole ground necessary to establish a lien from 
the beginning to the end, and says nothing upon the subject 
of priority. There is nothing in that portion of the act of 
1855 requiring preliminary notice inconsistent with tlie pro- 
vision of the act of 1857 requiring subsequent notice. 
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DryYDEN, Judge, delivered the opinion of the court. 


This was a suit under the Mechanics’ Lien Law, specially 

applicable to St. Louis county, (Session Laws of 1857, p. 
668,) to enforce a lien against a house and lot in the city of 
St. Louis, for brick sold and delivered by the respondent to 
the defendant Busch, as sub-contractor, and used by him in the 
construction of the house. The amount claimed was $727. 
14, being a balance after deducting a credit of $47.06. 
The petition is in the usual form, containing the averments, 
among others, that the respondent had in proper time filed 
with the clerk of the St. Louis Land Court “a just and true 
account of the said demand due him, after all just credits 
had been given,” verified as required; and that more than 
ten days before the filing of the account he had given the 
owners of the building notice of his claim. There was 
nothing in the petition showing the respondent had given the 
owners of the building notice of his intention to furnish the 
brick prior to furnishing the same. 
, Busch, the sub-contractor, made default; Pond, the con- 
tractor, and Camden and Case, the owners, answered sepa- 
rately. The owners aver payment of the contract price to 
Pond, and he full payment to Busch, before notice of the 
plaintiff’s claim. The following is all that the answers con- 
tain touching the integrity of the account filed and the cred- 
its given, viz.: “This defendant (Pond) denies that the 
plaintiff has set forth in his petition a true account of the 
brick furnished to said Busch for said houses, and that he 
has given in said account all just credits for money paid 
him by said Busch.” * * * * * * “This defendant avers 
that he is informed and believes, and so charges, that said 
Busch has paid said plaintiff the sum of two hundred and 
fifty-seven dollars, which ought to be credited on said ac- 
count, instead of the sum of $47.06 as credited on said 
account, so set forth in said petition.” 


On the trial, evidence was introduced tending to show, as 
well that the account overstated the number of brick fur- 
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nished, as that partial payments had been made prior to fil- 
ing the lien, not credited on the account. The verdict was for 
the respondent for $628.94, and judgment accordingly, and 
for the sale of the property charged with the lien in default 
of payment by Busch, thedebtor. The defendants who an- 
swered have brought the case here by appeal. 

The appellants asked the Land Court to instruct the jury, 
that if the account filed for a lien was for a sum materially 
larger than was justly due, and was so filed with the know- 
ledge of the plaintiff that the sum claimed was thus exces- 
sive, the lien for the amount actually due was thereby made 
void; and the refusal of the court so to declare the law, is 
urged as a ground for the reversal of the judgment. 

1. The court committed no error in the refusal of the in- 
struction. If the Legislature had intended the right of the 
lienholder should depend upon the question of his good 
faith in the statement of his demand, such intention would 
not have been left to mere construction, but would have been 
expressed in plain words. The lien is the result of the per- 
formance of labor, or of furnishing materials (§ 1, p. 668, Sess. 
Acts 1857), and there is nothing in the law countenancing 
the proposition that the right thus given is avoided or dives- 
ted by reason of the sum claimed being excessive, whether 
the excess be great or small, or whether the claim be made 
with knowledge or in ignorance of the true amount due. 

2. The provisions of the 2d sec. of the general law (R. C. 
1855, p. 1066) requiring a sub-contractor wishing to avail 
himself of the benefits of the act, to give notice to the owner 
prior to his doing work or furnishing materials, are incon- 
sistent with the provisions of the act of 1857 specially appli- 
cable to St. Louis county, and are therefore not in force in 
that county. (Sec. 20, Acts of 1857, p. 671.) The Act of 
1857 requires no prior notice from the sub-contractor of his 
intention to perform work or furnish materials, and the peti- 
tion in this case is therefore not subject to objection for want 
of the averment of such previous notice. 

Let the judgment be affirmed; the other judges concurring. 

10—VOL. Xxxv. 
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Henry Kunieman, Respondent, v. CHARLES SCHULER ef als., 
Appellants. 


Appeal from St. Louis Land Court. 


Mechanic’s Lien—St. Louis County—Notice.—Under the act relating to mechan- 
ics’ liens in St. Louis county, (Sess. Acts 1857, p. 668,) the lien attaches 
in favor of the sub-contractor at the time of performing the work, or fur- 
nishing the materials ; and notice required by the 18th section is to be given 
to the person who is the owner at that time. 


This is a suit by plaintiff on mechanic’s lien against 
Charles Schuler as contractor, and Louis Peters as owner of 
the house upon which the lien is claimed, under the act of 
February 14, 1857, applicable to St. Louis county only. The 
plaintiff was a dealer in hardware, and sold articles to Schu- 
ler, which Schuler used in building the house upon which 
the lien is claimed. The petition alleges that the house was, 
at the time the articles were furnished, the property of said 
Peters ; and also, that it was his property when the petition 
was filed and the notice given and lien filed. 

The answer admits that Peters was the owner at the time 
the articles were furnished, but says that, before notice was 
given or lien filed, said Peters had (in consideration that the 
land had been purchased and the house built by the money 
of Emily Peters, as appears by the deed) conveyed said house 
and land to one Ludwig, as trustee for the-sole use and bene- 
fit of Emily Peters, wife of said Louis. The answer denies 
that Louis Peters was the owner or agent of said property at 
the time the notice was given, or the lien filed, or the suit 
brought. 

The testimony proved that the articles charged were used 
in building the house, and that the debt was due from Schu- 
ler, the contractor; that notice was in due season given, but 
given to Louis Peters as owner; that the lien was filed in 
due season and form, but was filed against Louis Peters as 
owner. The notice was given on the 7th of August, 1860, 
and the lien filed on the 21st of August, 1860. 
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The deed of Peters to Ludwig, trustee of Emily Peters, 
was dated July 24th, and recorded August 2d, 1860. The 
deed was introduced in evidence by defendant. The defend- 
ant Schuler, who was introduced as a witness by the plaintiff, 
when recalled by the court, testified that he made the bar- 
gain to build the house with Mrs. Peters, who told him the 
lot was hers,and was a gift from her husband; that a con- 
tract was drawn up in the name of Louis Peters, but never 
signed. 

The case was submitted to the court sitting as a jury, 
and the court gave judgment for the amount claimed against 
Schuler, and also against the house and land by virtue of the 
lien claimed. 


The defendant, after the testimony was closed, asked the 
court to give the following instructions: 

1. That unless Louis Peters was the owner of the house 
on the 21st of August, 1860, when the lien was filed, that no 
lien has been filed according to law, and the plaintiff cannot 
recover against the house and lot. 

2. That the deed of July 24th, recorded August 2d, 1860, 
conveyed to Louis Ludwig all the legal interest Peters had 
in the house, as trustee for said Emily Peters. 

3. That if it appears to the satisfaction of the court, sit- 
ting as a jury, that the contractor Schuler made the con- 
tract with Mrs. Peters, and was informed by her that it was 
her house and lot, no fraud or surprise was practised, and 
the plaintiff was bound to file his licn against the real owner 
of record. 

4. If the lot was a gift to Mrs. Peters from her husband, 
it isnot void against the plaintiff, because he is not a creditor 
of the defendants, and can only follow the property under 
the statute giving mechanics liens. 

5. Unless the notice of August 7, 1860, was given to the 
owner of the property, or the agent of the owner, the notice 
was not according to the statute, and plaintiff cannot recover 
against the property. 

6. If it appears from the evidence, that all the parties in- 
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terested in the property are not parties to this suit, the plain- 
tiff cannot recover, as the case now stands, against the 
property. 

All of which instructions were refused. 

The plaintiff, by his counsel, asked the following instruc- 
tion, which was given: 

“Tf the court, sitting as a jury, believe from the evidence 
that Louis Peters was the owner of the lot of ground de- 
scribed in the plaintiff's petition, and employed Charles 
Schuler to erect the buildings on the lot of ground mentioned 
in the petition; that the plaintiffs furnished and delivered 
the articles mentioned in the account attached to the peti- 
tion, at the request of said Charles Schuler, at the time men- 
tioned in said account; that said articles were used in the 
erection of said buildings on said lot; that within four 
months after the accruing of said account the plaintiff filed 
the lien read in evidence, and that said plaintiff gave said 
Peters more than ten days’ notice before filing said lien of 
his said claim, and of his intention to enforce the same under 
the lien law; that the prices charged in said account are 
reasonable; that the plaintiff is entitled to recover against 
said Charles Schuler and the said premises, the amount due 
for said articles, although the said Louis Peters executed the 
deed read in evidence by the defendants.” 


Hill § Jewett, for appellants. 


The points in the case depend upon the force given to the 
requirements of the mechanics’ lien law of February 14, 
1857. That law provides an arbitrary mode by which one 
man may be unjustly called upon to pay the debt of another, 
which he never undertook or promised to pay, and should 
therefore be construed strictly against those who claim the 
benefit of its provisions. In all lien laws notice to the owner 
of the buildings, that a lien is about to be or has been filed, 
is a very material matter to the rights of such owners. 

Peters was not the owner of the house when the lien was 
filed, and the lien does not set forth that the owner was “ un- 
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known’’ to the plaintiff; and it would not be true if it did, as 
the owner was easily found by the records of the county. 
The notice was not given to the “owner, or agent of the 
owner,” as Peters was not the “owner,” and there was no 
evidence to show that he was the agent of his wife or her 
trustee. The answer denies that he was agent, and the hus- 
band is not in law the agent of his wife as to her separate 
property, and can only be so by appointment. The testimony 
shows that the bargain to build the house was made with Mrs. 
Peters, who told the contractor that the lot was hers. 

The trustee was the only agent to whom notice could have 
been given, and no act of Peters, after the conveyance to the 
trustee, would affect the title of his wife. 


W. H. Lackland, for respondent. 


The first point upon which the appellant relies for a rever- 
sal of the judgment of the Land Court is, that Peters, one 
of the defendants, was not the owner of the property at the 


time the lien was filed. 

It matters not if he had deeded the property away on the 
24th day of July, A. D. 1860; he was the owner of the prop- 
erty on the 3d day of May, 1860, when the account accrued. 
It is admitted that Peters was the owner of the lot upon 
which the building was erected, from the 1st day of June, A. 
D. 1854, to the 24th day of July, A. D. 1860, the date of the 
deed to Ludwig, which deed was not put on record till on 
the 2d of August following, and the lien was filed about 
twenty days after that date. The object of the statute has 
certainly been complied with ; that object is, that all the par- 
ties that are naturally interested should have notice. 

The instructions given by the court at the instance of 
respondent cover the law of the case. 


DryYDEN, Judge, delivered the opinion of the court. 


The lien given by the first section of the Lien Law, spe- 
cially applicable to St. Louis county, (Sess. Acts of 1857, p. 
668,) attaches in favor of a sub-contractor at the time of 
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performing the work, or of furnishing the materials, for which 
such lien is claimed. And the person who is the owner at 
the time the lien attaches, is the person to whom the notice 
required by the eighteenth section of the act is to be given. 
(Scheffer v. Lohman, 84 Mo. 68.) 

We find no error in the record. Let the judgment be 
affirmed. The other judges concur. 


THomas M. Winston, v. WiLuIaM S. MoseEey, Auditor of 
Public Accounts. 


Mandamus.—The right to an office cannot be determined upon an application 
for a mandamus to the Auditor of Public Accounts to issue a warrant to the 
relator for the salary, while another person holds the commission. (State 
ex rel. Jackson, Auditor, &c., 84 Mo. 575.) 


Petition for Mandamus. 


E. B. Ewing, for petitioner. 


Glover & Shepley, and Broadhead & Sharp, for re- 
spondent. 


Bates, Judge, delivered the opinion of the court. 


This is a petition for a mandamus. Winston was, prior to 
December, 1863, Commissioner of the permanent seat of 
Government. In December, 1863, the General Assembly 
elected another person commissioner, who received a com- 
mission as such. Winston claims that he is still lawfully in 
office, and presented to the auditor an account for a quarter’s 
salary, which the auditor refused to allow. Winston asks of 
this court a writ of mandamus, commanding the auditor to 
audit and allow the account. 

The application for a mandamus is refused. It is no part 
of the duty of the auditor to determine the right to the 
office. It is sufficient to justify him in refusing to audit the 
account of Winston, that another person is in fact the officer 
holding the commission. The right to the office cannot be 
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determined as a collateral matter in this proceeding. The 
law provides a direct proceeding for such cases. 
Judges Bay and Dryden concur. 


STATE TO THE USE OF JosePH M. Werner, Appellant, v. JoHN 
Byrne, JR., et al. Respondents. 


Attachments — Fraudulent Conveyances.—Voorhis v. Langsdorf, 31 Mo. 441 ; 
affirmed. 


Appeal from St. Louis Circuit Court. 


N. Holmes, for appellant. 


I. It is submitted that this case is determined by the de- 
cisions in Voorhis v. Langsdorf, 31 Mo. 451; Voullaire v. 
Tasker, 31 Mo. 445; and Decker v. D’Oench, 31 Mo. 453, 
decided since the appeal was taken in this case. 


A. J. P. Garesché, for respondents. 


The deed transferred only merchandise and stock, and its 
fraudulent character was proven by the plaintiff's witness, in 
his relation of the res geste, when called to prove its execu- 
tion. It was, then, properly excluded. 

As conveying only stock or merchandise, the deed in this 
instance renders the present cause different from those of 
Tasker v. Voullaire, 31 Mo. p. 445; Voorhis v. Langsdorf, 
31 Mo. 453, and State to use of Decker v. D’Oench, 31 Mo. 
455, and brings it within the scope of the principle laid down 
in Martin v. Maddox, 24 Mo. 575; Martin v. Rice and Mad- 
dox, id. 581; Stanley v. Bunce, 27 Mo. 269; Billingsly v. 
Bunce, 28 Mo. 547; Hall v. Webb, 28 Mo. 414. In this last 
case the Supreme Court define the construction to be put on 
a deed similar to that in this action. 

The suit of Voorhis v. Langsdorf, 31 Mo. 453, in another 
respect differs from this, that in that cause no evidence was 
offered outside of the deed. 
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Inasmuch as the construction to be by the court given to the 
deed was that the property should remain with the vendors, 
and that the witness (proving the execution of the deed) 
proved this fact of the continued possession of the vendors 
as part of the res geste of the execution of the deed, the 
judgment was for the right party, and the Supreme Court 
should not reverse. (Crocker v. Mann, 3 Mo. 334, § 472. 


Bates, Judge, delivered the opinion of the court. 


The only question in this case is, whether a deed of trust 
of a stock of goods or merchandise, which, in the description 
of the things conveyed, has also these words, “and all other 
goods and chattels which are now or may be hereafter found 
in my store, No. 82 Market street,” is on its face fraudulent 
and void as against the rights of attaching creditors. The 
case of Voorhis v. Langsdorf, 31 Mo. 451, precisely covers 
this case, and to that case we refer for the principles deci- 
ding this case. The deed is not on its face fraudulent and 
void as to creditors. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


JosEPH Marron, Respondent, v. THe Great Repusiic INsur- 
ANCE Company oF St. Louis, Appellant. 





Insurance—Proofs of Loss—Oath of Insured.—A policy of insurance upon 
goods in store required the insured, in case of loss, to deliver a particular 
statement of his loss, verified by his affidavit, and provided that for any fraud 
or false swearing he should forfeit allclaim under the policy: Held, that the 
false statement must be wilfully made with respect to a material matter and 
with the intent to deceive the insurer. 


Appeal from St. Louis Circuit Court. 






Krum § Harding, for appellant. 


I. False swearing in respect to said loss or damage, by the 
terms of the policy, discharged defendant. False swearing 





MARCH TERM, 1864. 149 








————— 


Marion v. Great Republic Ins. Co. of St. Louis. 





in the premises could occur in two ways: 1. By plaintiff 
making the affidavit knowing its contents to be false. 2. 
By plaintiff swearing to material statements as being facts, 
without knowing whether they were facts or not. 

Under the first head, we do not complain of the action of 
the court below; the proper instruction was given. Under 
the second head, we maintain that the court erred in refusing 
to give the instruction asked by defendant in relation there- 
to. It became the more material that this instruction should 
be given, inasmuch as plaintiff introduced testimony de- 
signed to produce the impression, that he made the affidavit 
without understanding its contents. 

As the plaintiff swore positively to the amount of his loss, 
if he did not know and was aware that he did not know what 
that amount was, he was guilty of perjury as well as of false 
swearing; (2d. Russ. C. & M. 518;) and as such false 
swearing could only be with the intent to induce the defend- 
ant to pay the amount of the policy without further inquiry, 
the jury should have had the point placed before them for 
their consideration. 


A. J. P. Garesché, for respondent. 


The instruction refused is the repetition, in confused and 
incoherent language, of the perspicuous one given at defend- 
ant’s instance. It was then properly refused; and even if 
not properly refused, the refusal is not a reason for reversal, 
because, substantially, the same instruction was given. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon a policy of insurance of a stock of 
goods in a store in St. Louis. The policy required the as- 
sured on sustaining loss or damage by fire, forthwith to give 
notice thereof to the Company, and as soon after as possible 
to deliver in a particular account of his loss or damage, 
signed with his own hand, and verified by his oath or affirma- 
tion. The policy also provided, that if there appear any 
fraud or false swearing, the insured shall forfeit all claim 
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under this policy. The answer set up, that after the loss the 
plaintiff had given the defendant a false and fraudulent ac- 
count of his loss and damage, whereby the defendant was 
discharged from liability. At the trial, evidence was given 
tending to prove that the statement of loss made to the de- 
fendant by the plaintiff, and sworn to by him, was false in 
material matters. 

At the instance of the defendants, the court gave the fol- 
lowing instruction : 

“If the jury believe from the evidence, that the plaintiff 
made and subscribed the affidavit dated April 10, 1860, read 
in evidence, and delivered the same to the defendant as 
containing a statement of his actual loss and damage by the 
fire in question; and if they further believe from the evi- 
dence, that his said loss and damage was materially less than 
would appear by said statement, and that plaintiff knew 
this fact when he made and subscribed said affidavit, then 
the plaintiff cannot recover.” 


And the court refused the following instruction: 

“Tf the jury believe from the evidence, that the plaintiff 
made the affidavit of 19th April, 1860, and that at the time 
he made it he did not know the amount of stock on the first 
floor and cellar of the store therein mentioned; if at said 
time plaintiff knew that he did not know such amount, then 
he has been guilty of false swearing, within the intent and 
meaning of the policy, and in that case plaintiff cannot re- 
cover.” 

There was verdict and judgment for the plaintiff, and the 
defendant appealed. 

The only error complained of is the refusal to give the in- 
struction above copied. The affidavit referred to stated that 
the value of his stock of groceries, produce and merchan- 
dise, contained in first floor and cellar of store No. 89 South 
Main street, in the city of St. Louis, and which were on hand 
the day previous, and at the time of the fire, was seven 
thousand one hundred and eighty dollars and twenty-two 
cents. 
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The counsel for the appellant treats the instruction which 
was refused as if it differed from that given in one respect 
only; that is, in that the statement was of a matter of 
which the affiant was ignorant; while, in the instruction 
given, the statement was of a matter which the affiant knew 
to be false. If that were so, I would have no hesitation in 
reversing the judgment ; but the instruction is fatally defect- 
ive in another respect, that is, in that it does not require 
that the false swearing should have been done with an in- 
tention to deceive the defendant, or get an advantage of it. 
The clause in the policy in respect to false swearing is to 
be viewed in connection with all the other parts of the policy 
and the general nature of the contract ; and so viewing it, it 
is obvious that it was intended thereby to require the insured 
to give the insurer real and reliable information as to the 
amount of the loss, and that a mistake or unintentional er- 
ror, or misstatement of an immaterial matter in the sworn 
statement would not avoid the policy, but the false statement 
must be wilfully made in respect to a material matter, and 
with the purpose to deceive the insurer. Now this instruc- 
tion requires that the false statement (that is, the statement 
made in ignorance of its truth) shall have been knowingly 
made, but does not require that the jury shall find that it 
was in respect to a material matter, or made with an inten- 
tion to deceive the defendant. It might probably be infer- 
red that the matter was material; but under that instruction, 
if given, the jury would have been required to find for the 
defendant, notwithstanding that the false statement was not 
intended to deceive the defendant, and did not deceive it, 
and that the plaintiff derived and could derive no advan- 
tage from it, and the defendant received and could receive 
no detriment from it. (Hoffman v. Western Marine & Fire 
Ins. Co., 1 Lou. 216.) 

No doubt an indictment for perjury might be supported by 
proof of a swearing to the truth of matters of which the 
accused was ignorant (and which might in fact be true), 
but the prosecution for perjury is distinctly for the offence 
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of false swearing, irrespective of the effect of the falsehood ; 
whilst here, the clause as to false swearing is a part of a con- 
tract between two persons, and is important only in its 
effect, actual, presumed, or intended. It is no part of the 
intention of the parties to punish one of them for an im- 
moral or illegal act; but the provisions of the contract have , 
reference only to their interests in respect to the subject mat- 
ter of the contract. And if it be true that the plaintiff had 
on the first floor and cellar of his store, the precise amount 
of merchandise, groceries and produce, so particularly men- 
tioned in his statement, the defendant could not have been 
injured by the statement, notwithstanding that the plaintiff 
was wholly ignorant of the amount of merchandize, &c., 
which he had, and was guilty of the moral offence of false 
swearing. 

There was no error in refusing the instruction. 

Judgment affirmed ; Judges Bay and Dryden concur. 


[END OF MARCH TERM. ] 
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JEFFERSON T. Rogers, Plaintiff in Error, v. THE Paciric 
RalLroaD, Defendant in Error. 
Slaves—Statutes—Repeal.—The repeal of the act of February 27, 1855, (Sess. 

Acts 1855, p. 169,) concerning the transportation of slaves, &c., by the act 


of February 4, 1864, (Sess. Acts 1864, p. 41,) did not affect actions already 
commenced. (R. C. 1855, p. 1021--2, § 1.) 


Error to Cole Circuit Court. 
E. B. Ewing and Belch, for plaintiff in error. 


This action is not affected by the repealing act of the Le- 
gislature, relied on by defendant. See “An act concerning 
law,” Art. 3, R. C. 1855, p. 1021-22, and “An act con- 
cerning the Revised Statutes,” §§ 14, 15, 16, R. C. 1855, 
p. 1025. 


Wm. N. Grover, for defendant in error. 


I. The repeal of the act under which the suit was brought 
takes away and entirely destroys the right of action, unless 
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it can be shown that the alleged right of the plaintiff was a 
vested right within the well known definition of that term, 
or unless his alleged right was maintained and continued in 
force by some provision of constitutional or statute law su- 
perior to the act of repeal. 

It will be observed first, that the act is highly penal, and 
the penalty is given without prejudice to the owner’s right of 
action at common law. 

The common law affords an ample remedy for all actual 
damages which slave owners may have sustained by wrong- 
fully carrying away slaves ; and the statute in question, in ad- 
dition, thereto, gives double the value of the slave for every 
act of transportation of a slave, without regard to the fact 
whether or not the slave be thereby lost to the owner. 
From this it appears, that in case of actual loss of the slave 
by a single act of transportation, the owner may recover of 
a railroad company three times the value of the slave; 
double the value in a suit under the statute, and the single 
value in a suit at common law. 

It is conceded that the repeal of a statute cannot deprive 
a party of aright already vested under it; but it has been 
often held, and is undoubted law, that a penalty to a prose- 
cutor is not a vested right, and that equitable constructions 
are never extended to penal statutes, or mere arbitrary regu- 
lations of public policy. (4 Mass. 473; 18 Maine, 109; 1 
Gall. 177; 4 Ala. 493.) 

The following cases decide that by the repeal of a statute 
all right of action under it is gone, and they were all cases 
where private prosecutors were suing. (Thompson v. Bas- 
sett, 5 Ind., Porter, 535 ; Pratt v. Jones, 25 Verm. 303; Sace 
v. Gurney, 34 Maine, 14; Pope v. Lewis, 4 Ala. 493 ; Brough- 
ton v. Br. Bank, 17 Ala. 828; Engler v. Shurts, 1 Manning, 
Mich., 150.) 

In the following cases, the statutes under which the pro- 
ceedings were brought were repealed pending the suits, and 
it was held that the repeal of the statutes extinguished the 
suits. (84 Me.14; 26 id. 453; 5 Parker, 535; 4 Ala. 487.) 
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Upon the general proposition, that after the repeal of the 
law creating the offence no penalty can be enforced for the 
violations of its provisions, the following cases are cited, all 
being more or less directly upon the point, and all support- 
ing the view herein expressed. (5 Cranch, 281; 6 id. 329; 
7 id. 112; 1 N. H. 61; 10 Pick. 37; 11 id. 350; 21 id. 374; 
6 Cranch, 203; 2 Dann. 330; 6 Wend. 526; 3 Peters, 57; 3 
How. U. S. 534; 16 id. 369; 10 Wheat. 287.) 

But the case of Norris v. Crocker, 13 How. U. S8., covers 
the whole ground. This was a suit brought under the 4th 
sec. of the Act of Congress of 1793, respecting persons escap- 
ing from the service of their masters, which provides, 1. That 
any person who shall knowingly and wilfully obstruct, or 
hinder a claimant, his agent or attorney, in arresting a fugi- 
tive from labor; or, 2. Shall rescue the fugitive from the 
claimant, his agent or attorney, after he has been arrested ; 
or, 8. Shall knowingly and wilfully harbor or conceal the 
fugitive, knowing he is such, shall, for committing either of 
said offences, forfeit and pay the sum of five hundred dol- 
lars, which penalty may be recovered hy the claimant for his 
own benefit, and reserving also to the claimant his right of 
action in damages for the actual injuries he may have sus- 
tained, be they more or less. 

During the pendency of the action in the Circuit Court of 
the United States for the district of Indiana, the fugitive 
slave law of 1850 was passed ; and at the trial two questions 
arose upon which the case was carried to the Supreme Court 
of the United States. They were, 1. Whether the 4th sec. 
of the act of 1793, respecting persons escaping from the ser- 
vice of their masters was repealed, so far as it relates to the 
penalty, by the act of 1850, upon the same subject. 2. 
Whether, if the act of 1793 was repealed as to the penalty, 
the repeal would bar an action that was pending at the time 
of the repeal. The Supreme Court decided both questions 
in the affirmative. 

In the opinion by Catron, Justice, he says the second ques- 
tion presents no difficulty. The suit was pending below whep 
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the act of 1850 was passed, and was for the penalty of five 
hundred dollars, named by the 4th sec. of the act of 1793. 
As the plaintiff’s right to recover depended entirely upon the 
statute, its repeal deprived the court of jurisdiction over the 
subject matter. And in the next place, as the plaintiff had 
no vested right in the penalty, the Legislature might discharge 
the defendant by repealing the law. 

The act of 27th February, 1855, gave a mere naked right ; 
the repealing act took away that naked right. It was com- 
petent for the Legislature to give the right and to take it 
away. It cannot be said that the plaintiff is injured in any 
legal sense, by taking away his naked right. He was not di- 
rectly consulted in the passage of the law, nor in its repeal. 
The object of the law was not to put money in his pocket, 
but to punish the unauthorized removal of slave property. 
If plaintiff has lost his slave by the act of defendant, his 
common law remedy is ample for the value of the slave lost. 

II. Is there any provision in the constitution or statute 
law of the State which prevents this repealing act from hav- 
ing the full effect claimed for it of absolutely barring the 
plaintiff against the further prosecution of this suit? Upon 
this point plaintiff says he is not barred, because his rights 
are saved by the 17th sec. of 13th art. of the Constitution, 
by sec. 1 of art. 3 of the Act concerning Laws (R. C. 1855, 
p. 1021-2), and by sections 14,15 &16 of the Act con- 
cerning the Revised Satutes. (Id. p. 1025.) I do not 
suppose that this repealing act can be shown to be retrospec- 
tive in its operation within the meaning of the constitution. 
So far as the 14th, 15th & 16th sections of chap. 96 of the 
R. S. of 1855 are concerned, I do not suppose they have any 
bearing whatever upon the question at bar. It seems to me 
they should be confined in their construction to the object 
which the Legislature clearly had in view, which seems, from 
the title and whole context and scope of that act, to have 
been simply to provide against any inconveniences that might 
arise from that revision if such provisions were not inserted. 
This brings us directly to the question, how far this sec- 
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tion is binding upon future Legislatures as a rule of con- 
struction ; and if binding upon future legislation, what is its 
precise effect ? 

The attention of the court is called in this connection to 
the fact, that the law under which this suit is brought, is not 
contained in the Revised Statutes of 1855. The act of 27th 
February, 1855, was undoubtedly a law of public, general 
and permanent nature. By the 2d sec. of the 96th chap. 
RB. C. p. 1028, all such laws were required to be published. 

If this highly penal act was continued in force after the 
revision, or intended to be, what evidence have we of it? 
The volumes which were required to contain, and which are 
said to contain, the whole body of laws, do not contain it. 
Was it in force, or was it not, after the revision took effect? 
If in force, it was a trap for the unwary. Laws which are 
never directly repealed sometimes become obsolete. 

I do not claim that the act of 27th of February, 1855, was 
directly repealed by the revision of 1855. It was not revised 
or incorporated with the revision. I suppose it will be said 
that it was continued in force by virtue of the 19th sec. of 
chap. 96, but it was dropped out of the authorized full body 
of the laws—lost sight of— became ‘obsolete, practically 
speaking, and is now only invoked to work injustice. That 
the Legislature by the repealing act, really intended not only 
to repeal the act, but to bar all actions pending under it, is a 
fact indisputable. The pendency of the suits was the direct 
inducement to the repeal of the act; whether they have 
done what they intended to do, is a naked question of “con- 
struction for the court, upon which further argument would 
perhaps throw but little light. 


DryYDEN, Judge, delivered the opinion of the court. 


This was an action based on the act of 27th February, 
1855, concerning the transportation of slaves by railroad 
companies (Sess. Acts 1855, p. 169), to recover double the 
value of a slave of the plaintiff, alleged to have been trans- 
ported on the respondent’s railroad, in violation of the pro- 
11—VOL. Xxxv. 
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visions of said act. Pending the suit, the act of 1855 was 
repealed by an act approved February 6, 1864. The respond- 
ent maintained that the effect of the repeal of the law was 
to abate the suit and destroy the plaintiff’s right of action; 
and the Circuit Court, on demurrer, so held, and gave judg- 
ment for the respondent; to reverse which, the plaintiff has 
brought the case here by writ of error. 

The judgment of the Circuit Court was erroneous. The 
repealing statute contained no provision with regard to ac- 
tions commenced under the act repealed, but left all such 
actions to be controlled by the existing law. By sec. 1 art. 
3, chap. 95, R. C. 1855, pp. 1021-2, it is enacted * * * * ** 
‘nor shall any law repealing any former law, clause or pro- 
vision be construed to abate, annul, or in anywise affect any 
proceedings had or commenced under or by virtue of the 
law so repealed; but the same shall be as effectual, and be 
proceeded on to final judgment and termination, as if the 
repealing law had not passed, unless it be otherwise express- 
ly provided.” 

This provision preserves the plaintiff’s right of action, not- 
withstanding the repeal of the statute by which the right 
was given. 

Let the judgment be reversed and the cause remanded ; 
Judge Bates concurring, Judge Bay not sitting. 


—_+2 ¢e+——_—_ 


Wituiam A. Barton, Plaintiff in Error, v. Repecca Barron, 
Defendant in Error. 


Administration—Final Settlement—Judgment.—The final settlement made by an 


administrator is a judgment and conclusive upon all parties, until reversed 
by the proper proceedings for that purpose. 


Error to Cole Circuit Court. 


The plaintiff in error sued the defendant in error before a 
justice of the peace, on a statement or complaint filed, in 
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which he alleged that she owed him $76.50, which, in May, 

1862, she agreed to pay to him, if he demanded it; it being 
what would have been his distributive share of his father’s 
estate, which she consumed by bringing in a pretended claim 
for the support of infant children, and which the county 
court, at her final settlement, accepted on the express condi- 
tion that she would pay the above sum if plaintiff claimed it ; 
that he had claimed it, and she had refused to pay it. 

Judgment was given for plaintiff, and defendant appealed. 

At the trial in the Circuit Court, plaintiff introduced W. 
F. Fowler, a judge of the county court, and proved by him 
(defendant objecting) that in May, 1862, defendant came 
into the county court to make a final settlement on her de- 
ceased husband’s estate, and brought in an account and 
claimed in said settlement $625.30, as a credit for main- 
taining, educating, &c., the infant children of deceased ; that 
it was suggested that plaintiff (who was not present) would 
object to it, he being the eldest of the children, and grown 
up, and not living with defendant; that the widow bought 
articles at the sale which took place in 1858, articles which 
amounted to the sum for which she was claiming a credit ; 
that she had maintained the children at her own expense, 
and if this sum was not allowed her, she would fall consid- 
erably behind ;—and defendant then agreed, that if plaintiff 
claimed his share of this sum, she would pay him ; that the 
court allowed the account to be placed to her credit, with the 
understanding that plaintiff was to have his distributive 
share paid him, if he claimed it. 

All of which testimony the court excluded, and the plain- 
tiff excepted. 

It was also shown that, by giving defendant this credit, the 
other expenses of administration about exhausted the assets 
of said estate; that deceased had six children, and plaintiff 
was the eldest; that plaintiff demanded the sum in contro. 
versy. 

Plaintiff then asked the following instruction, which was 
refused by the court: 
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“Tf the jury believe from the evidence that defendant 
agreed to pay plaintiff, if he demanded it, his distributive 
share as heir of his father of the credit that the county court 
allowed her in her final settlement, and that plaintiff did de- 
mand the same, the jury will find for the plaintiff the amount 
of his distributive share of the same, and interest from the 
time of demand.” 

A mother may charge the estate of her deceased husband 
for the support of her infant children, but it must appear 
that they were so small that their services would not com- 
pensate for their support, and that the mother during the 
time that she was maintaining them expected to charge for 
the same. 

Defendant asked the following instruction which was given 
by the court, and plaintiff excepted: 

‘“‘The jury are instructed to exclude from their conside- 
ration the entire testimony of witness W. F. Fowler.” 

Verdict for defendant, which defendant moved to set aside, 
and also moved to arrest judgment. 


G. T. White, for plaintiff in error. 


The court below erred in excluding Judge Fowler’s testi- 
mony. The county court may make some contracts by parol. 
(Baggs v. Caldwell County, 28 Mo. 586. We do not pro- 
pose to recover ona contract made with the county court, 
which was of such a nature that the record should have con- 
tained said contract; but we insist that we have a right to 
show why it was that the county court was induced to per- 
mit defendant to make her final settlement, which induce- 
ment could not be made a matter of record. And if we 
show by parol that defendant was benefited by being per- 
mitted to make her settlement, and that, as a condition 
to her making her settlement in a particular form, she made 
a promise for the benefit of the plaintiff, he has a right to 
avail himself of it. (1 Ves. & B., 378.) 

The final settlement being made upon this express condi- 
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standing) was not a matter which the law required to be 
made a matter of record; and no fact can be established 
by record evidence, unless it be a fact of such a character 
that must necessarily be made a matter of record; which 
was not the case here—she thereby became a trustee, holding 
for plaintiff, if he demanded it, that sum. (Podmore vy. 
Gunning, 10 Eng. Ch. 247, 249.) 

The plaintiff’s only remedy was by an action of this sort; 
there was no violation of the condition of the administra- 
trix’ bond that could be sued on; the county court had the 
entire control of the matter—had a right to allow defend- 
ant’s claim, exercising at the same time a due regard for the 
interests of those concerned; and it being suggested that 
plaintiff was the only one whose rights could be justly said 
to be injured by their allowing the claim, they had a right to 
guard his interest by imposing the condition that they did 
upon defendant. He then could not have appealed if he 
had been present, because he had not been injured by tlie 
judgment of the court, when the outside understanding is 
taken in connection with the court’s judgment ; and it should 
not now be in the defendant’s mouth to come in and say, that 
she is not bound on a promise that she found it necessary to 
make, by which she was benefited to the amount of six times 
the sum here sued for, and thereby relieved herself and her 
securities from further liability to account for that sum. (1 
Greenl. Ev. § 542-54, 6,n. 2,7, & n. 1,2; Kent, 119-20; 
n. 8 Cranch, 488; 8 Wheat. 246.) 

As no misrepresentations were made to the county court, 
it cannot now be insisted that this allowance was in any man- 
ner tinged with fraud ; the only fraud in the matter is, the 
refusal of defendant to comply with her promise when she 
was called upon, after she had made her final settlement, 
which could in no manner affect her securities ; and hence, 
suit for an act of this sort, done after she had made her final 
settlement, could not be brought against them on the bond. 
And even if suit could have been maintained on the bond, 
the statute nowhere takes away the right to maintain a com- 














JEFFERSON CITY. 





Barton v. Barton. 





mon law action; and not being expressly taken away, the 
right still exists. (13 Wend. 341; 5 John. 178; 10 id. 389; 
10 Pick. 383.) 

The gist of this action lies in the promise of defendant for 
a consideration to do an act, and afterwards a refusal to do 
the same; all of which is outside of the record of her settle- 
ment, and is not a debt of record that has to be established 
by record evidence alone. (Sto. on Cont. § 4338, & n. 1, § 
434; State v. Benoist & Hackney, 10 Mo. 524; Carl v. Biggs 
et al., 12 Mo. 430.) 

The promise made for the benefit of plaintiff need not to 
have been made in his presence. (Wherewood v. Shaw, 
Yelv. 25; Sto. Cont. § 450, & n. 1.) Hence the court below 
erred in refusing the first instruction of plaintiff. 

The court also erred in refusing the second instruction of 
plaintiff. (Guenther v. Birkichts, 22 Mo. 446-7; Gillett v. 
Camp, 27 Mo. 542; 19 do. 434-5. ) 


J. L. Smith, for defendant in error. 


I. The Circuit Court did not err in sustaining the defend- 
ant’s objections to the testimony of witness W. F. Fowler, be- 
cause “ no case has been found where a party has been per- 
mitted to prove before one court of record what he did, what 
proceedings were had and done before another court of re- 
cord in a judicial investigation by mere parol testimony ; the 
acts, doings, judgments and proceedings of courts of record 
are known by the records of these courts.” (Milan v. Pem- 
berton, 12 Mo. 598; Mullin v. Platte County, 8 Mo. 235; 
Gates et al. v. Hunter et al., 13 Mo. 511.) 


II. The action of the county court in allowing the demand 
of defendant against her husband’s estate for maintaining and 
educating his minor children, was properly allowed her as a 
credit; and the plaintiff who had grown up and had been 
reared and educated, his father in his life-time had no right 
to complain of the recorded action of the court. (State v. 
Stephenson, 12 Mo. 178.) 
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There was no order of distribution of the estate of Abra- 
ham Barton, there being nothing in the hands of the admin- 
istratrix to distribute, as appears by the record on final set- 
tlement; and no action can be maintained by plaintiff for a 
distributative share of said estate after there was a final set- 
tlement of said estate; and if the same was fraudulent, the 
plaintiff had his remedy by proceedings in chancery to set 
aside said final settlement, and re-open the administration of 
said estate ; plaintiff cannot, therefore, recover in this form 
of action under any state of facts. 


DryDEN, Judge, delivered the opinion of the court. 


The order of the county court allowing to the respondent, 
on her final settlement, the $625.30 out of the assets of the es- 
tate of her intestate, for the maintenance and education 
of the intestate’s infant children, was in the nature of a 
judgment, and conclusively determined the right of the 
respondent to the fund. 

By the present proceeding, the same matter is sought to 
be readjudicated. This cannot be done. The plaintiff had 
his day in court at the time of the final settlement of the 
respondent, the administratrix, and he must abide the judg- 
ment then made until reversed by the proper proceeding. 

Let the judgment be affirmed. Judge Bates concurring ; 
Judge Bay absent. 


CLoney, CrawFrorD & Co., Defendants in Error, v. Leroy 
CLATTERBUCK, Plaintiff in Error. 


Appeal—Transcript.—Transcript of record not showing what was the cause 
of action, judgment affirmed. 


Error to Cole Circuit Court.. 


J. I. Smith, for defendants in error. 
G. T. White, for plaintiff in error. 
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Bates, Judge, delivered the opinion of the court. 


This suit was begun before a justice of the peace. The 
record does not show what was the cause of action. There 
is copied into the transcript an account of the plaintiffs 
against the defendant, but there is nothing to show that that 
account was the foundation of the action. We are not, 
therefore, sufficiently informed of the case to enable us to 
review the judgment of the Circuit Court. 

Judgment affirmed. Judge Dryden concurs; Judge Bay 
absent. 


—__+3 60; 


Ricuarp A. WELLS AND GerorGE B. Winston, Defendants in 
Error, v. THE Paciric RaitroaD, Plaintiff in error. 


Practice—Pleading—Promise.—A petition for the value of services rendered, 
must state a promise of defendant to pay, or facts from which the law 
will imply a promise. An averment that the services were rendered at the 
request of an agent of defendant, is not an averment that they were render 
ed at the request of the defendant. 


Error to Cole Circuit Court. 


Welsh and E. B. Ewing, for plaintiff in error. 


The petition is defective ; and the judgment should there- 
fore have been arrested. It alleges that “ plaintiffs were 
called on as physicians, by the agent of said company, to at- 
tend to the said employees so injured; that at the instance 
and request of the agent of defendant, plaintiffs rendered 
their services as physicians to said persons,” &c. 

This averment shows no cause of action against defendant ; 
if true, no liability arises from it. The agents of the com- 
pany have no authority, as such, to bind the company by any 
contracts they may enter into with physicians to attend upon 
wounded employees or others; no such power is incident to 
their employment, or their relation to their employer. A lia- 
bility could only result from a special authority, and this is 
not averred in the petition. It is nowhere averred that the 
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agent of the company had authority to employ plaintiffs, or 
that there was a ratification of his act by the company. 


Batss, Judge, delivered the opinion of the court. 


The petition in the case states that one William Miller, 
and two other persons who were then employed as agents 
and servants of defendant, were injured by a collision on the 
road of defendant, and plaintiffs were called upon as physi- 
cians by the agent of said company to attend to the said 
employees so injured ; that, at the instance and request of the 
agent of defendant, plaintiffs rendered their services as phy- 
sicians to said persons injured, and for which plaintiffs say 
that defendant owes them. 

There was judgment for plaintiffs. The judgment must 
be reversed. The petition is defective in that it does not 
allege any promise by the defendant, or any fact from which 
the law would imply a promise. The allegation that the ser- 
vices were rendered at the instance and request of the agent 
of the defendant, is not an awerment that they were render- 
ed at the instance and request of the defendant itself. The 
defendant was not liable for the personal expenses of its 
servants or employees, unless such liability was assumed by 
contract; and if such contract shall have been made by a 
supposed agent of the defendant, the authority (special or 
general) of the agent must be proved as in any other case. 

Judgment reversed and cause remanded. Judge Dryden 
concurs; Judge Bay absent. 


—_+2 6e>—_— 


Wituiam H. Trice, Defendant in Error, v. F. J. Ross, Plain- 
tiff in Error. 


Practice— Writ—Execution—Amendment.—Where an execution issued to the 
sheriff has been amended or altered at the request of the plaintiff, a sheriff 
sale and deed to the plaintiff, for land of the defendant, will not pass title. 
If the land had been purchased by a stranger, without notice of the altera- 
tion of the writ, quere, as to its effect. 
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Error to Cooper Circuit Court. 


Wm. Douglass, for plaintiff in error. 


I. The second instruction asked by the plaintiff below, and 
given, ought to have been refused; because, 1. There was 
no evidence of any instructions by plaintiff in the execution 
to the clerk to issue the execution returnable to the March 
term, 1863, of the court; but, on the contrary, the only evi- 
dence of any instructions given by plaintiff to the clerk, 
were the instructions to alter said execution after it had 
been issued and placed in the hands of the sheriff. 

The clerk had no power to alter the execution after it had 
been issued and had gone into the sheriff’s hands; and the 
alteration so made rendered the execution void, and the 
plaintiff, who is also the purchaser at the execution sale, 
being privy to said alteration, acquired no title to said prop- 
erty. , 

The clerk had no power or authority to alter the execution 
after it had gone into the sheriff’s hands, nor could the plain- 
tiff in the execution then authorize him to alter it. It had 
passed beyond their control. (R. C. 1855, p. 1257, § 21.) 
What, then, was the effect of this unauthorized alteration ? 
The execution was a process of the court; it was a judicial 
record; such records have always been held inviolable and 
sacred. The public safety requires that they should not be 
profaned or tampered with, hence the wise provision of our 
statute quoted above, and which is only declaratory of what 
was the common law. If such alterations were permitted, 
it would lead to endless confusion and mischief, hence they 
are prohibited ; and when done, the courts have held that the 
process thereby becomes vitiated, null and void. (Shep. 
Touch. 68; Housin v. Barrow, 6 T. R. 123; Fost. Cr. Law, 
312; 1 Greenl. Ev. § 565; Bell v. Austen, 13 Pick. 90; 
Brier v. Woodbury, 1 Pick. 362; Pearson v. Yewens, 6 
Bing., N. C. 489; Leigh v. Leigh, 2 Bing., N. C. 464.) 

II. The instruction asked by the defendant below should 
have been given. This is not like the cases where it has been 
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held that the title of a bona fide purchaser at sheriff’s sale 
cannot be declared void in a collateral proceeding. Trigg 
was not a bona fide purchaser; he knew of the alteration 
in the execution; he caused it to be made; it was his own 
wrong, and he cannot take advantage it. 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment. The plaintiff having a 
judgment against the defendant, caused an execution thereon 
to be issued. After the execution had been issued and deliv- 
ered to the sheriff, the clerk of the court from which it issued, 
at the instance of the plaintiff, changed the words of the exe- 
cution so as to make it returnable at a time different from 
that named in it as originally issued. The sheriff, proceed- 
ing to act under the execution, sold a lot, which was bought 
by the plaintiff, who then brought this suit to recover posses- 
sion of the lot. At the trial of this case, the court gave the 
following instruction : 

“If the clerk of the court, under a misapprehension of the 
instruction of the plaintiff or otherwise, originally issued said 
execution returnable to the second succeeding term of the 
court after the date of its issue, instead of the jirst succeed- 
ing term thereof, and delivered the same to the sheriff ; and 
afterward and before any action was taken by virtue of said 
execution or any levy made, said clerk, at the instance of the 
plaintiff, corrected said execution so as to make it conform 
to the real instructions of the plaintiff, and returnable at the 
jirst instead of said second succeeding term, then such altera- 
tion or correction does not affect the legality or validity of 
the sale made under and by virtue of said execution.” 

There was judgment for plaintiff. 

We regard the instruction, as worded, to intend that the 
clerk in changing the execution acted as the agent or repre- 
sentative of the plaintiff, and so regarding him, the instruc- 
tion is erroneous. The clerk is, by statute, expressly forbid- 
den to amend or impair any process, pleading or record, 
without the order of the court; and, consequently, any such 
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unauthorized change made by him in an execution would be 
(as in the case of such change made by a stranger) mere 
spoliation, and would have no force to alter the legal effect 
of the writ. 

If, however, the plaintiff in the execution made the change 
(by thé hand of the clerk), he thereby invalidated the writ 
as to his beneficial interest under it ; and having become him- 
self the purchaser of the land, the sale to him under the 
altered writ was void. It might well be, that if a stranger, 
ignorant of the alteration, had become the purchaser, the 
sale would have been valid; but that is not the case we are 
called upon to consider. 

As the case does not make it entirely certain that the Cir- 
cuit Court regarded the act done by the clerk as the act of 
Trigg, the case will be remanded, so that, if necessary, that 
question of fact may be tried. 

Judgment reversed and cause remanded. Judge Dryden 
concurs ; Judge Bay absent. 


Tue Strate or Missourt, Defendant in Error, v. Lewis C. 
Ratey e¢ als., Plaintiffs in Error. 


Criminal Practice—Recognizance.—In a recognizance taken by a justice of the 
peace, it is not necessary that the particular facts by which the officer ac- 
quired jurisdiction should appear upon the face of the recognizance. The 
taking of the recognizance itself shows that the justice had adjudged that 
there was probable cause to believe the defendant guilty. 

Justices’ Courts—Criminal Practicea—Where a justice of the peace takes a re- 
cognizance from a party charged with an offence, it is not necessary that 
the transcript of the justice’s docket should show an adjudication upon the 
charge made. 


Error to Cooper Circuit Court. 


This was a scire facias upon an alleged recognizance. 
The defendants filed two pleas: 1. That there was no such 
record (nul tiel record). 2. That the supposed recognizance 
was taken upon the voluntary appearance of the principal 
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and sureties before the justice of the peace, and without 
any adjudication made by the justice of the peace to author- 
ize the taking of the same, and therefore that said supposed 
recognizance was void. 

At the March term, 1864, the cause was, by consent, sub- 
mitted to the court for trial, and the State offered as evi- 
dence the supposed recognizance, and also the transcript from 
the justice of the peace, which reads as follows: © 

“The State of Missouri v. Lewis C. Railey. The defend- 
ant appeared before me and waived an examination, and ad- 
mitted that he did shoot H. E. W. McDearmon, on the 11th 
of May, 1861, with intent to kill; and entered into a bond 
for his appearance at the next term of the Circuit Court, to 
be holden in and for the county of Cooper and State of Mis- 
souri, on the first Monday in September, 1861, for the sum 
of one thousand dollars for himself, and one thousand dol- 
lars for his securities, jointly and severally, to-wit: Henry B. 
Brant, John Porter, Andrew Adams, Sandie Brown, John 
McDonald, J. K. Ragland, James M. Nelson, D. H. Gibson, 
and Wm. N. Ragland. Given under my hand this 13th day 
of May, 1861. Wm. Simpson, J. P.” 

The recognizance reads as follows, to-wit: ‘‘ State of Mis- 
souri, county of Cooper, ss. Be it remembered, that on this 
13th day of May, 1861, personally appeared before me, a jus- 
tice of the peace within and for Boonville township, in the 
county of Cooper, and State aforesaid, Lewis C. Railey, Hen- 
ry B. Brant,” &c., ‘and acknowledged themselves to owe to 
the State of Missouri—that is to say, Lewis C. Railey—the 
sum of one thousand dollars; and the said Brant,’ &c., 
“ severally and jointly, the sum of one thousand dollars, to 
be levied of their goods and chattels, lands and tenements, 
if the said Lewis C. Railey shall fail in the condition under- 
written. The condition of this recognizance is such, that if 
the above bondman, Lewis C. Railey, shall personally appear 
at the Circuit Court, on the first day of the next term there- 
of, to be holden for the county of Cooper aforesaid, on the 
first Monday in September next, then and there to answer an 
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indictment to be preferred to the grand jury against the said 
Lewis C. Railey, for an assault with intent to kill, whereof he 
stands charged, and shall not depart the same without leave 
of said court, then this recognizance to be void, otherwise to 
remain in full force.” 

The State read the said transcript of the justice. 


Adams, for plaintiff in error. 


I. “The essentials of a recognizance are that it be taken 
by a competent court or officer in a case existing before such 
authority, and for the performonce of some act that the law 
allows to be secured in that way, and in the form prescribed 
for that purpose.” (State v. Randolph, 22 Mo. 478.) 

A justice of the peace has no jurisdiction to take a recog- 
nizance upon the voluntary appearance of the principal with- 
out any adjudication by the justice requiring him to give 
bail. It can only be done in a case properly pending before 
the justice, and then only upon his adjudication that an 
offence has been committed, and that there is probable cause 
to charge the defendant with such offence, and requiring him 
by such adjudication to give bail. (See State v. Randolph, 
22 Mo. 482; R. C. 1855, pp. 1162-3-4; Practice in Crim- 
inal Cases, art. 2, §§ 12, 13, 21, 22 & 25; State v. McGunne- 
gle, 3 Mo. 402.) There was no case pending before the jus- 
tice who took this recognizance. The principal (Railey ) vol- 
untarily appeared, and acknowledged that he had shot Mc- 
Dearmon, and thereupon, without any adjudication by the 
justice, he and his sureties entered into the recognizance in 
question. 

Even if the voluntary appearance of Railey created a pend- 
ing case, yet there was no adjudication made by the justice 
upon his acknowledgment. Such acknowledgment was only 
evidence to be adjudicated upon. It might have been 
made under duress or such coercion as to render it a nulli- 
ty. That was a matter for the justice to decide, yet no de- 
cision whatever was made. Before a recognizance can be 
taken, it must appear by the adjudication of the justice 





JULY TERM, 1864. 





State v. Railey et als. 





that an offence has been committed, and that there is proba- 
ble cause to charge the defendant with it. CR. C. 1855, p. 
1163, §§ 21-2.) 


Welch, Attorney General, for the State. 


I. The recognizance taken by the magistrate was taken in 
a case authorized by law, and is valid under the law. (R. 
C. 1855, p. 11638, §§ 17 & 22.) 

II. The recognizance was properly admitted in evidence, 
and the objections taken to its validity were no objections 
to its admissibility. The same is true of the transcript of 
the proceedings had before the justice. The law does not re- 
quire that the opinion of the justice, “ that an offence has 
been committed and that there is probable cause to believe 
the prisoner guilty thereof,” should appear on thé face of 
the transcript (sec. 22). The law only requires him, if such 
be his opinion, to bind the prisoner and witnesses by recogni- 
zance. 

Ill. The case of State v. Randolph, 22 Mo. 482, relied on 
by defendants, has no application to this case. (S.C. 26 
Mo. 213.) 


BaTEs, Judge, delivered the opinion of the court. 


This was a scire facias upon a recognizance taken by a 
justice of the peace and returned to the Circuit Court, where 
it was forfeited, and scire facias issued against principal and 
sureties, who pleaded, 1st, mul tiel record; and, 2d, that the 
recognizance was taken upon the voluntary appearance of the 
principal and sureties before the said justice of the peace, 
and without any adjudication made by him to authorize the 
taking of the same. 

At the trial, execution was awarded against the defendants, 
who have brought up the case by writ of error. The trans- 
cript of the docket of the justice is as follows: 

‘State of Missouri, v. Lewis C. Railey. The defendant 
appeared before me and waived an examination, and admit- 
ted that he did shoot H. E. W. McDearmon, on the ilth day 
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of May, 1861, with intent to kill, and entered into bond,” &c. 
It is now claimed by the plaintiffs in error, that, to author- 
ize the justice to take the recognizance, there should have 
appeared an adjudication by him that an offence had been 
committed, and that there was probable cause to believe the 
defendant guilty. There is no question but that the recog- 
nizance was taken by a competent officer, for a lawful pur- 
pose, and in sufficiently good form. It is not necessary that 
the particular facts by which the officer acquired jurisdic- 
tion to take the recognizance should appear upon it. The 
recognizance itself shows a charge that a crime had been 
committed by the defendant, and the statute does not require 
that any record should be made of the justice’s adjudication 
that an offence had been committed, and that there was 
probable’ cause to believe the defendant guilty. 

The justice’s docket, though not showing an adjudication 
by the justice, shows an actual admission of the defendant 
that the crime had been committed, and not merely that 
there was probable cause to believe him guilty of it, but a 
direct and unequivocal admission of his guilt. 

The defence made is not meritorious and is not supported 
by the letter or spirit of the law. 

Judgment affirmed. Judge Dryden concurs; Judge Bay 
absent. 


JoHN DinKEL, Plaintiff in Error, v. JoHN GUNDELFINGER, 
Defendant in Error. 


tice—Pleading —Statute of Frauds.—In pleading the defence of the statute 
of frauds, it is not sufficient to allege that the account is barred by the 
statute; the facts relied upon as a defence must be set out. 


Error to Cole Circuit Court. 
J. L. Smith, for plaintiff in error. 
J. E.- Belch, for defendant in error. 





JULY TERM, 1864. 





Dinkel v. Gundelfinger. 





Bates, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant upon a promissory note. 
The defendant set up as a counter-claim, that under a con- 
tract with the plaintiff he had supported the plaintiff’s 
mother, for which the plaintiff was indebted to him. The 
plaintiff replied and denied the alleged contract, and plead- 
ed that ‘ the account in said answer stated is barred by the 
statute of frauds.” The statute of frauds was not well 
pleaded. The facts relied on as a defence to the counter- 
claim under the statute of frauds should have been set out. 
At the trial, two instructions asked by the plaintiff were re- 
fused ; they are as follows: 


‘1. If the jury believe from the evidence that John Din- 
kel left for California, and did not expect to return for a 
vear, and made a contract with Gundelfinger for the main- 
tenance of old Mrs. Dinkel, the jury will find for the plain- 
tiff the amount due on said note, unless said agreement was 
in writing. 

“2. If the jury believe from the evidence that the agree- 
ment spoken of by witness Roetger, was made between plain- 
tiff and defendant for the payment of the board, clothing, 
&c., of plaintiffs mother, on his ( plaintiff’s) return, they will 
find for plaintiff, unless the said agreement was in writing to 
that effect.” 


Even if a defence under the statute of frauds had been 
properly set out in the replication, these instructions could 
not have been given in the form in which they were asked. 
The first does not require that the agreement should have 
been one “not to be performed within one year;” and the 
second is similarly deficient; indeed it is impossible to tell 
what clause of the statute of frauds it was intended thereby 
to set up; and in order to give that instruction, the court 
would necessarily have been obliged to invade the province 
of the jury, and assume facts which were in issue. 

An instruction was given for the plaintiff, which it is un- 
necessary to notice. 

12—VOL. XXxv. 
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An instruction was asked by the defendant, but whether 
it was given or refused the record does not show. 

There was judgment for the defendant, which is affirmed. 
Judge Dryden concurs; Judge Bay absent. 


Joun P. Rovutsone et als., Defendants in Error, v. ADAM 
Wot r, Plaintiff in Error. 


Constitution—Retrospective Laws.—An act of the General Assembly, declaring 
a deed, previously executed by a person of unsound mind, to be legal and 
binding, is retrospective in its operation, and void. (Const., Art. XIIL, 
§ 17.) 


Error to Cole Circuit Court. 


This was a suit commenced by John P. Routsong and 
others against Adam Wolf, in the Cole Circuit Court, ona 


contract entered into by plaintiffs and defendant for the con- 
veyance, in fee simple absolute, of certain real estate, 
situate in the county of Cole, by plaintiffs to defendant, on 
the payment by defendant to plaintiffs of thirty-three hun- 
dred and thirty dollars, &e. The petition also stated that 
plaintiffs “have in court here a good and sufficient warran- 
tee deed of the real estate agreed to be conveyed by said 
contract” to defendant, and prayed for judgment for said 
balance due and interest thereon, and that the equity of re- 
demption of defendant in said real estate be foreclosed, or 
so much thereof as might be sufficient to pay off said judg- 
ment and for other proper relief. 

Defendant filed his answer. Defendant admits he and the 
plaintiffs, except Martha E. Routsong, John S. Fleming and 
Barbara C. Routsong, entered into a contract containing the 
stipulations and conditions set out in plaintiffs’ petition, and 
that he made the payments thereon as stated; he also ad- 
mitted that the name of Barbara C. Routsong appeared in 
said contract as a party executing same; but defendant 
alleged that, at the time of signing the same by her, she was 
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and still is a person of unsound mind, and laboring under a 
mental derangement so as to render her incapable of com- 
prehending the nature of the said contract; and that as to 
the said Barbara C. Routsong, the said contract and trans- 
action was void and of no effect. 

Defendant alleged that the plaintiff Sarah J. Routsong 
was an infant under the age of twenty-one years, and that 
therefore the plaintiffs could not make a good and sufficient 
warrantee deed to said real estate; and that the instrument 
that plaintiffs brought into cout was not a good and suffi- 
cient deed. 

Defendant offered to surrender to plaintiffs the possession 
of the real estate and premises described in said contract, 
and prayed judgment that the contract be rescinded, and 
also for the amount paid by him. The cause was submitted 
to the court. 

The allegations set up in defendant’s answer were admit- 
ted by the plaintiffs to be true, as to the non-age and insanity 
of two of the plaintiffs. The plaintiff read in evidence an 
act of the General Assembly of the State of Missouri, to-wit: 

“An act entitled an act to authorize and empower Sarah 
J. Routsong to make a deed to certain real estate. Where- 
-as, on the 8th day of October, in the year of our Lord one 
thousand eight hundred and fifty-seven, Catherine Routsong, 
Samuel A. Routsong, Barbara C. Routsong, Eliza P. Rout- 
song, John P. Routsong, Susan E. Routsong,and Sarah J. 
Routsong, did bargain and sell to one Adam Wolf, the fol- 
lowing real estate in Cole county, Missouri, to-wit (descrip- 
tion is herein omitted) ; and whereas the purchase money 
is now due and payable; and whereas a deed cannot be 
made to said real estate because of the non-age of the said 
Sarah L. Routsong, who is now about eighteen years old; 
therefore, be it enacted by the General Assembly of the State 
of Missouri, as follows: § 1. That Sarah L. Routsong is 
hereby authorized and empowered to make, execute and de- 
liver a deed to the real estate above mentioned, which, when 
done according to law, shall be valid and binding. § 2. This 
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act to take effect and be in force from and after its passage. 
Approved March 17, 1863.” 

To which defendant objected, as the objection was over- 
ruled, and defendant excepted. 

The plaintiffs also read in evidence the following act: 


“An act legalizing certain acts of Barbara C. Routsong 
of Pettis county. Beit enacted by the General Assembly of 
the State of Missouri, as follows: § 1. That a deed made by 
Barbara C. Routsong of Pettis county, together with other 
parties, to one Adam Wolf of Cole county, for, &c., is hereby 
declared to belegal and binding to all intents and purposes. 
§ 2. This act to take effect and be in force from and after 
its passage. Approved January 26, 1864.” 


To this also defendant objected. The defendant asked 
the court to declare the law as follows: 

1. That the act of the General Assembly of the State of 
Missouri, purporting to authorize the said Sarah L. Rout- 
song to make a deed for the land in said act described is void, 
and did not authorize her to make defendant a good and 
sufficient deed for said land; nor is she bound by the pro- 
visions of said act, nor did the provisions of said act eim- 
power the said Sarah L. Routsong to make a valid and 
binding deed for said land. 

2. That the act of the General Assembly of the Staite of 
Missouri, purporting to legalize certain acts of Barbara C. 
Routsong read in evidence, is void and of no effect, and did 
not and could not make legal and binding the so-called deed 
of the said Barbara C. Routsong in said act. 

3. The act of the General Assembly read in evidence by 
plaintiffs, referred to in thelast instruction (number 2), is 
retrospective in its operation and therefore void. 

4. That the act of the General Assembly read in evidence 
by plaintiffs, authorizing the said Sarah L. Routsong to make 
a deed to said lands, is retrospective in its operation and 
therefore unconstitutional and void. 

The court refused the instructions and defendant excepted. 
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The court then found the issues and gave judgment for 
the plaintiffs. 


Edwards and E. B. Ewing, for plaintiff in error. 


The acts of the Legislature, read in evidence, are an exer- 
cise of judicial power and void. (Art. 2 & Art. 5, § 1, Con. 
of Mo.; State use, &., v. Fry et als., 4 Mo. 120; State v. 
Sloss, 25 Mo. 291; Jones v. Perry, 10 Yerg. 59; Officer v. 
Young, 5 Yerg. 320; Rice v. Parkman, 16 Mass. 3826; 11 
-Mass. 400; Picquet, appt. 5 Pick. 65; Lewis v. Webb, 3 
Greenl. 826; 4 Greenl. 140; Stanford v. Barry, 1 Aik. 315; 
Ward v. Barnard, 1 Aik. 121; Bates v. Kimball, 2 Chip. 
R.; Young v. State Bank of Ind., 4 Ind. 301; Crane v. 
Maginnis, 1 Gill. & J. 463; Edwards v. Pope, 3 Scam. 465 ; 
Lane v. Dorman, 3 Scam. 238; 12 Ala. 369; opinion, 4 N. 
H. 572; Lanier v. Gallatin, 13 La. 176; Sedg. Const. L. 
167 to 172.) 


The said acts are retrospective in their operation, and im- 
pair the obligation of the contract between the parties. 
(Art. 18, § 17, Const. See authorities above cited.) 

If the acts referred to could not give validity to the deeds 
of the parties therein named, the contract sued on is such 
that a court ought not and could not enforce it against the 
defendant. One of the plaintiffs being an infant, specific 
performance will not be decreed, where one party only is 
bound by the agreement. (2 Hill. Vend. 435, 307, 189; 
Flight v. Balland, 4 Russ. 298 ; Adams’ Eq. 82.) 

The insanity of one of the plaintiffs at the time the con- 
tract was executed being admitted, (and being presumed to 
continue and exist at the time of execution of deed,) such 
contract ought not to be enforced against defendant Wolf, 
whether it was void or merely voidable. If void, of course 
the party was not bound, and no action could be maintained 
upon it; if voidable at the election of the party or his repre- 
sentatives, it should not be enforced for want of mutuality. 
( Authorities above cited.) 

The purchaser has a right to a title, clear of all defects 
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and encumbrances; (Raw. Cov. 566; South v. Drake, 5 
Barn. & Adolph, 999 ;) and it follows that a court of equity 
will not decree the specific performance of a contract, where 
the title is bad or even doubtful. (Raw. Cov. 566, note 4.) 
A party contracting for the entirety of an estate will not be 
compelled to take an undivided aliquot part of it. (2 Sto. 
Eq. § 778; Dalby v. Pullen, 3 Sim. 29.) 


J. L. Smith, for defendants in error. 


I. The Circuit Court committed no error in permitting. 
plaintiffs to read the two acts of the General Assembly respect- 
ively. These acts are constitutional, and do not come with- 
in the meaning and prohibition of § 10, Art. I. of the Con- 
stitution of the United States, or § 17, Art. XIII. of the 
Constitution of this State. 

The contract for sale and purchase of said real estate by 
plaintiffs and defendants was an executory contract, and 
these two acts enabled the parties to execute said contract 
according to its terms and stipulations. It is true these acts 
were somewhat in the nature of retrospective laws; but do 
they impair the obligation of the contract between the par- 
ties, or do they enable the parties to complete and perfect 
said contract in accordance with its terms? Then it is in- 
sisted that if these acts enabled and empowered the plaintiffs 
to comply with the condition of said contract on their part, 
and thereby enabled the parties to execute said contract on 
both of their parts, they are not within the meaning and in- 
tent of the prohibitions of either the national or State con- 
stitutions, even though they are in the nature of retrospect- 
ive laws. | 

Then why will not the same legal doctrine take these acts 
out of the prohibitory clause? It is clear that these acts, 
though retrospective in their operation, do not impair the 
obligation of the contract between the parties; then they 
can not be unconstitutional unless they are ex post facto in 
their nature. (Calder v. Bull, 8 Dal. 590.) 

These acts, then, do not belong to any one of the preced- 
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ing classes, and are not ex post facto, and are not therefore 
unconstitutional. 

II. It may be insisted that Sarah L. Routsong being a 
minor under twenty-one years of age, and Barbara C. Rout- 
song being a person of unsound mind, had no capacity or 
power to make a contract; and that these acts of the Legis- 
lature, in their retrospective operation, divested these per- 
sons of their vested rights in said real estate, and are there- 
fore unconstitutional and void. 

It has been held that a State law may divest vested rights 
by its retrospective operation, and yet not violate the Consti- 
tution of the United States. (Charles River Bridge, v. 
Warren Bridge, 11 Pet. 5836; Webb v. Den, 17 How. 576; 
Wilkinson v. Leland, 2 Pet. 653 ; 2 Sto. Const. 251. ) 

Grant that Sarah L. Routsong was a minor at the time of 
entering into said contract with Wolf, yet he could not avoid 
that contract on a legal proceeding by her against him for its 
enforcement. (1 Pars. on Cont. 275, 277, 544 & 545.) 
She might have avoided the contract in the absence of this 
act of the General Assembly, but that act made her an adult 
as to this contract. Even though Barbara C. Routsong was 
a person of unsound mind at the time of the signing of said 
contract, yet if the contract was made in good faith by Wolf, 
and was of benefit to her, a court of equity will not inter- 
fere with said contract. (Jones v. Perkins, 5 Mon. 225.) 

The law will not, under such circumstances, permit a per- 
son who contracts with a person who is nun compos mentis, 
to stultify himself by pleading the same in avoidance of such 
contract on a proceeding against him thereon by such person 
of unsound mind. 


Bates, Judge, delivered the opinion of the court. 


The petition shows that the plaintiffs sold the defendant a 
tract of land, and bound themselves to make to him a good 
and sufficient warrantee deed therefor whenever he should 
pay the plaintiffs $2,330 in addition to $1,000 which he had 
already paid them; and the defendant bound himself to pay 
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the plaintiffs said sum of $2,330 as follows—$500 on the 
first day of March, 1858; $915 on the first day of March, 
1859, and $915 on the first day of March, 1860, with interest ; 
that defendant had paid a portion of said sums and refused 
to pay the balance, and that plaintiffs bring into court a good 
and sufficient warrantee dced to the defendant, and ask 
judgment for the balance unpaid of the price of the land, 
with the enforcement of their vendor’s lien upon the land 
therefor. 

The defendant answered that the deed was insufficient, 
because one of the plaintiffs who made the deed was an in- 
fant under the age of twenty-one years, and another of them 
was insane. 

At the trial, the plaintiffs gave in evidence two acts of the 
General Assembly ; one of them authorized the infant plain- 
tiff to execute a deed for the land mentioned; the other is 
as follows: “ That a deed made by Barbara C. Routsong of 
Pettis county, together with other parties, to one Adam Wolf 
of Cole county, for the land (with full description), is here- 
by declared to be legal and binding to all intents and purpo- 
ses.” Both of these acts were objected to upon the ground 
that they violated the constitution and were void. The ob- 
jections were overruled and they were admitted, and judg- 
ment was given for the plaintiffs. It is perfectly clear that 
the act legalizing the deed made by Barbara C. Routsong, quo- 
ted above, is retrospective in its operation, and was therefore 
forbidden by the constitution and is void. 

This decision disposes of the case as presented, and it 
is unnecessary to notice other questions presented and ar- 
gued. 

Judgment reversed and cause remanded. Judge Dryden 
concurs; Judge Bay absent. 
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Grorce T. Waite, Defendant in Error, v. Dorris & Wire, 
Plaintiffs in Error. 


Husband and Wife—Execution.—The property of the wife owned by her at, 
or acquired by her after marriage, and the interest of her husband therein, 
is exempt from levy and sale under execution against the husband, (R. C. 
1855, p. 754, § 1,) for debts contracted by him before marriage, or the acqui- 
sition of such property by the wife. 


Error to Cole Circuit Court. 


White sued Dorris and wife in ejectment for the recovery 
of the possession of certain real estate in the city of Jeffer- 
son, in the Cole Circuit Court. The answer denied White’s 
right to the possession of said real estate, and averred that 
the same was owned by the said Thankful Jane Dorris, and 
that she was in possession thereof. 

The cause was tried by the court. 

The following agreed statement of facts was submitted to 
the court, to-wit : 

That Dorris and his wife went into the possession of the 
property in the spring of 1853. A deed was made to Mrs. 
Dorris for the property by Judge Kerr (her father), in 1855, 
for the sum of six hundred dollars. The debt upon which 
the judgment was obtained, and under which plaintiff pur- 
chased in 1857, was contracted about the first of January, 
1855; judgment was rendered on this debt in February, 
1856. It is agreed that Tom Dorris earned the money that 
he loaned to his mother at the time he was living in the 
family of his father, but that he did not take any control of his 
earnings ; also, the paper marked Exhibit A. is filed, wherein 
it is agreed that if plaintiff is entitled to possession, that he 
is entitled to one dollar per year for rents and profits from 
the date of plaintiff’s purchase, and five dollars damages. 

The agreed statement of W. M. Kerr was read in evidence, 
which is as follows : 

“JT did not sell the property to Dorris, but to his wife. 
They did not go into possession under the agreement that I 
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made with Dorris to sell the property to him; Mrs. Dorris 
took possession of the property the day the deed to the prop- 
erty was made, and not until then, as her property. Dorris 
and wife remained in possession of the property until in 
1863 ; Thomas Dorris was under twenty-one years of age at 
the time the money was paid me. In 1855, E. B. Cordell 
bought at sheriff’s sale, under execution against A. P. Dor- 
ris, the property in controversy ; Cordell afterwards told me 
that he would let me take the property at his bid, which I 
did, and the sheriff made the deed to me. I told Dorris 
if he would pay me the money, I would make a deed to him; 
he failed to do it. About this time I was going to leave this 
city, and my daughter (Mrs. Dorris) said she would like to 
buy the property herself, and said she thought she could pay 
for it. I agreed to let her have it for $650, what I paid for 
it; she paid me $200, which she borrowed from her son 
Tom, who had made it by acting as page for the Legislature. 
I think I made her the deed on 12th of March, 1855 ; I took 
her note for the balance of the money, $450; on 29th Novem- 
ber, 1856, she paid me $200 more on said note, which 
amount she borrowed of her sister, Agnes Ramsay ; the bal- 
ance of $250 is still due on said note. A. P. Dorris never 
paid me one dime on said property ; nor was any of his mo- 
ney appropriated to the payment of the same. I did not sell 
to Mrs. Dorris to defraud her husband’s creditors, but be- 
cause she wanted the property.” 

Defendant read in evidence the deed from W. M. and Mary 
M. Kerr to Mrs. Dorris to said house and lot. This was all 
the evidence in the cause. 

The plaintiff then asked the court to declare the law of the 
case to be as follows, to-wit: 

1. If the court finds from the evidence that T. J. Dorris 
was, at the time of the sale of the property in controversy 
to her by W. M. Kerr, the wife of the said A. P. Dorris, and 
that she by such purchase acquired a fee simple title to said 
real estate, that then it will further find that by virtue of, 
and under said purchase of said T. J. Dorris, the said A. P. 
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Dorris acquired a right of possession, or the usufruct of the 
said property during his natural life; and, further, that the 
plaintiff, under the said deed to him from the sheriff of Cole 
county, acquired whatever right the said A. P. Dorris had 
therein, to hold and enjoy during the life of the said A. P. 
Dorris ; or, in other words, the plaintiff made, and, by virtue 
of said deed from said sheriff, was remitted to the rights of 
the said A. P. Dorris in said realty. 

2. Even though the court may find that the alleged title 
of plaintiff was acquired in the real estate in controversy 
under a sale made by the sheriff of Cole county, under an 
execution issued upon a judgment against the husband 
alone, for a debt contracted by him before the purchase of 
said real estate by his said wife, yet the plaintiff thereby ac- 
quired the right of the husband therein, and is entitled to 
enjoy the same during the life of the said A. P. Dorris under 
said sheriff’s sale. 

8. The husband is entitled to all or any property the 
wife may acquire during coverture by her labor or acts; and 
if the said T. J. Dorris borrowed the means to purchase the 
real estate in controversy, then,as soon as the same was in 
her possession, it became the money of the said A. P. Dor- 
ris; and the payment of the same by her to W. M. Kerr 
could not operate to defeat his creditors from subjecting the 
same to the payment of his debts, or any property purchased 
therewith. 

Which instructions were given. Defendant objected, which 
objection was overruled by the court, and defendant excepted. 

Defendant asked the following instructions : 

1. That if the evidence shows that Mrs. Dorris acquired 
the real estate in controversy from her father, by purchase 
with her own money, 12th of March, 1855, and that she then 
went into possession by virtue of said purchase, and that the 
debt of A. P. Dorris, her husband, upon which judgment 
was had by Russell and Schott, and under which plaintiff 
purchased, was contracted about the Ist of January, 1855, 
prior to the time Mrs. Dorris took possession under and by 
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virtue of her purchase, and prior to the time of her purchase 
itself, the plaintiff cannot recover in this suit. 

2. Although the evidence may show that Dorris and wife 
were in possession of said premises prior to the contracting 
of the debt above mentioned, yet if such possession was with- 
out color or pretence of title the plaintiff cannot recover. 

3. Under the act of 1849, the interest of a husband in 
his wife’s real estate is not subject to sale under execution 
for debts of the husband contracted prior to the time tlie 
wife came into possession of such property. 

4. Property owned by a married woman before her mar- 
riage, or which may be acquired by her after marriage by 
descent, gift, grant, devise or otherwise, and the use and 
profits thereof, is exempt from sale under execution for all 
debts of her husband contracted by him prior to the time 
the wife came into possession of such property. 

The first and second of said instructions were refused ; 
defendant excepted. The court found the issues for the 
plaintiff. 

£. B. Ewing, for plaintiff in error. 


I. The instructions given for the defendant in error declare 
(cr intended to declare) the marital rights of the husband, in 
the wife’s real estate, as they existed at common law, disre- 
garding the statutory provision, which materially modifies 
the common law in this respect, and should have been re- 
fused. They are erroneous, also, in declaring that if Mrs. 
Dorris acquired the fee in the real estate purchased, her hus- 
band thereby acquired a right of possession during his nat- 
ural life. He only could acquire in such case, even at com- 
mon law, a right to the rents and profits during the joint 
lives of himself and wife, or during coverture. He could 
acquire no right as tenant (by the curtesy, of course) until 
the death of the wife. 

II. In the case at bar, the property in controversy was 
acquired by Mrs. Dorris at a time, and in a manner, and by 
such means, as brings it within the exemption of the stat- 
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ute. (R. C. 1855, p. 754.) The debt of her husband, for 
which it is sought to make the property liable, was con- 
tracted previous to the time she came into possession of 
the property, (namely, 1st January, 1855,) the possession 
having been acquired in March, 1855; and the property was 
purchased by her with her own money, and not that of her 
husband. The evidence is clear, that the money paid was 
her own; a part of it was obtained from her son, the pro- 
ceeds of his own earnings, which his father did not pretend 
to control. 

A father may claim the services of his children whilst 
they are under lawful age, and are supported by him; but 
should he at any time relinquish that claim, the profits of his 
children’s labor then belong to themselves, and cannot be 
seized by the creditors of the father. (Jenison v. Graves, 2 
Blackf. 449, 450; also, Tillotson v. McCrillis, 11 Ver. 480; 
Burlingame v. Burlingame, 7 Cow. 93.) An emancipation 
may be inferred from the conduct of the parties. (Dennys- 
ville v. Trescott, 80 Maine, Shep. 478-4.) When a minor 
son makes a contract for his services on his own account, 
and his father knows of it and makes no objection, there is 
an implied assent “that the son shall have his earnings.” 
(Whiting v. Earle, 8 Pick. 202.) 

The balance of the purchase money was obtained from a 
. source wholly independent of the husband, having also been 
borrowed from a sister. 

III. The theory of the plaintiffs’ instructions gives no effect 
whatever to the act above cited; they assume that the 
money received by Mrs. Dorris, which was paid for the land, 
(whether as a gift or a loan,) so soon as it came into her 
hands, eo instante became the money of A. P. Dorris, her 
husband ; and, therefore, she could acquire no title to the 
real estate which was bought with it. This is a palpable 
error; it gives such a construction to the act as makes it 
destroy itself. For if a married woman cannot acquire 
money by gift, loan, or otherwise, without its becoming the 
money of her husband, it is not seen how she could acquire 
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any species of personal property, which would not instantly 
pass to the husband as soon as it came into her possession. 
This theory would prevent the wife from making any benefi- 
cial use or appropriation of money which she might acquire, 
although acquired in a manner and from a source entirely 
independent of her husband, and to which his creditors 
would have no right to look for payment of their debts. 


J. L. Smith, for defendant in error. 


I. The court very properly declared the law of the case 
in the first instruction given for the plaintiffs. (Waller et 
al. v. Mardus et al., 29 Mo. 25.) Mrs. Dorris’ deed from 
Kerr was made in March, 1855; but Dorris and wife were 
in possession at the time of the contracting of the debt by 
Dorris. The judgment against Dorris was rendered in 1857; 
therefore, the husband being in possession, it cannot but be 
considered in the eye of the law as a fund in the husband’s 
hands by which he obtained credit, and that his (Dorris’ ) 
creditors trusted him with an eye to said property. 

In the case of Schneider v. Slaihr, 20 Mo. 269, Judge 
Scott, in delivering the opinion of the court in the case, says 
in relation to the right of the husband in the wife’s realty: 
‘“‘As the husband by virtue of his marriage was vested with 
an estate during its continuance in his wife’s real property, 
the court should have proceeded in the suit and condemned 
that interest to sale,” for the payment of the husband’s debts. 
(See also Barbour & wife v. Wimer et al., 27 Mo. 140.) 

II. The second instruction puts the case upon the theory, 
that even though the real estate in controversy was acquired 
by Mrs. Dorris after Dorris contracted the debt for which the 
property was sold, yet the plaintiff below acquired by such 
purchase whatever estate Dorris had therein. This second 
instruction does not run in conflict with the statute of 1849, 
exempting certain property of married women from sale un- 
der execution, because it only declares the law to be that 
Dorris, by virtue of fhe marriage relation with Mrs. Dorris, 
was vested in a life estate in said property, and that the 
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plaintiff, by the purchase of the same, was merely remitted 
to Dorris’ possessory title thereto. (Mattock v. Stearns, 9 
Ver. 326; 2 Kent’s C. 181-2; Reeves’ Dom. Rel. 27.) 

III. The third instruction given the plaintiff is certainly 
the law in that view of the case. The money paid for the 
property by Mrs. Dorris was borrowed from her sister and 
son, the latter having earned the same while living in his 
father’s family, and while he was a minor. The money, then, 
it is insisted, was the money of Dorris; and the real estate 
purchased with it by Mrs. Dorris was held by her in the na- 
ture of a resulting trust for his benefit, and was a subject of 
sale for his debts in the law. As to the rights of the father 
(Dorris) in his son’s earnings and money thereby acquired, 
see Reeves’ Dom. Rel. 63 & 290; 2 Kent’s Com. 184-5, 
and authorities there cited; Ream v. Watkins, 27 Mo. 516. 

There was nothing in the deed from Kerr to Mrs. Dorris 
that debarred Dorris from enjoying his marital rights in the 
real estate in controversy, or puts the same out of the reach 
of his creditors. (28 Barbour, N. Y. 348 to 860; 10 How., 
N. Y. 109; 6 Eng. Ch. 446 to 450; 7 id. 317 to 323.) 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment. The plaintiff claims title 
to a lot in Jefferson City (possessed by the defendants) under 
a sheriff’s sale, upon an execution against Dorris the hus- 
band. The lot was the property of Mrs. Dorris, purchased 
by her after the debt was contracted by her husband, for the 
payment of which the sheriff’s sale was made. 

The Circuit Court held, in effect, that the lot was subject 
to execution for that debt, and gave judgment for the plain- 
tiff, and the defendants bring the case up by writ of error. 
They contend that by virtue of the first section of An act 
to amend an act to regulate executions,’ (R. C. 1855, p. 
754,) the lot was exempt from levy and sale under execution, 
and they are right. The act does not change or profess to 
change the rights of the husband in his wife’s land, but does 
exempt such rights from levy and sale under execution for 
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the debts and liabilities stated in the section. It is his prop- 
erty ; but, like wearing apparel or a mechanic’s tools, is not 
subject to the execution. 

The case presented admits Mrs. Dorris’ title to the lot ac- 
quired by purchase, without any imputation of fraud or claim 
of a resulting trust. 

Judgment reversed and cause remanded. Judge Dryden 
concurs ; Judge Bay absent. 


Tanpy H. Trice, Respondent, v. HANNIBAL AND St. JOSEPH 
RaILRoAD Company, Appellant. 


Railroads—Negligence.—Gorman v. Pacific R.R., 26 Mo. 441, p. 5, affirmed. 
Appeal from Macon Circuit Court. 


Marmaduke §- Eskridge, for respondent. 
Carr, for appellant. 


DrypdEN, Judge, delivered the opinion of the court. 


This was a suit brought under the 52d section of the Gen- 
eral Railroad Law (R. C. 1855, p. 437) for injuries done to 
the plaintiff’s cattle, by means of the locomotives and cars of 
the defendant, on a part of its road not fenced, where the 
same passes through an enclosed field of the plaintiff; the 
plaintiff recovered a verdict and pang, and the defend- 
ant appealed to this court. 

Several] questions were made in the case; but all of them 
that are worthy of consideration resolve themselves into one, 
viz.: whether the appellant, which was an existing railroad cor- 
poration at the time of the passage of the general railroad 
act of 24th February, 1853, (Sess. Acts 1853, p. 121,) is sub- 
ject to the provisions of the 51st section of that act, corre- 
sponding to the 52d section of the revision of 1855. This 
question, in every aspect presented by the present case, was 
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very fully considered by this court in the case of Gorman vy. 
The Pacific Railroad, 26 Mo. 441, and there decided in the 
affirmative. We see no ground for questioning the sound- 
ness or for destroying the authority of that decision. 

We find no error in the record. Let the judgment be 
affirmed ; Judge Bates concurring ; Judge Bay absent. 


GrorceE W. McCuovrsg, Defendant in Error, v. THe Paciric 
RAILROAD, Plaintiff in Error. 


Railroad.—Welton v. Pacific Railroad, 34 Mo. 358, affirmed. 
Error to Pettis Circuit Court. 


Douglass § Bryant, for defendant in error. 


Welch, for plaintiff in error. 


DRYDEN, Judge, delivered the opinion of the court. 


This was a suit under the act concerning the transporta- 
tion of slaves by railroad companies, approved 27th Februa- 
ry, 1855, (Sess. Acts 1855, p. 169,) to recover double the 
value of a slave of the respondent, alleged to have been 
transported on the plaintiff’s railroad in violation of said 
act. The respondent recovered a verdict and judgment in 
the court below, and, after moving for a new trial and in ar- 
rest without success, the railroad company has brought the 
case here by writ of error. 

The same question arises in this case as that upon which 
the case of Welton v. The Pacific Railroad turned, decided 
at the last term of this court; and for the reasons given 
in the opinion of the court delivered in that case, the judg- 
ment in this case must be reversed. 

With the concurrence of Judge Bates, the judgment is 
reversed and the cause remanded ; Judge Bay not sitting. 
13—VOL. XXxv. 
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Wituiam D. Apams, Apm’R, &c., Plaintiff in Error, v. WiL- 
LIAM H. Trice, Defendant in Error. 


Judgment—Practice.—No final judgment in the case. (Young v. Stonebreaker, 
83 Mo. 117, affirmed.) 


Error to Cooper Circuit Court. 


Adams and Mudd, and Draffn, for plaintiff in error. 


Wm. Douglass, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


There is no final judgment in this case. The record shows 
a trial and a verdict for the defendant, and proceeds as fol- 
lows: “It is therefore considered by the court that the de- 
fendant recover of the plaintiff the costs and charges by him 
about his defence in this behalf sustained, and that he have 
thereof his execution.” There is no “ final determination of 
the rights of the parties in the action. (Young v. Stonebreaker 
and others, 33 Mo. 117.) 

The writ of error is therefore dismissed. Judge Dryden 
concurs; Judge Bay absent. 


THE BANK OF THE STaTE OF Missourt, Defendant in Error, 
v. RicHarD E. SNELLING e¢ al., Plaintiffs in Error. 


Banks—Corporations—Illegal Banking.—The repeal of the latter part of sec. 9, 
R. C. 1855, p. 288, by the act of March 23, 1863, (Sess. Acte 18638, p. 5,) did 
not affect any right vested in any person. In the absence of a special au- 
thority, the forfeiture of its franchise by a corporation cannot be taken 
advantage of collaterally, but only by a proceeding directly for that purpose. 


Error to Saline Circuit Court. 


Douglass, Bryant, and Draffin, for plaintiffs in error. 


I. The answer of the plaintiffs in error was a gocd and 
sufficient bar to the right of defendant in error to recover. 
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(R. C. 1855, p. 288, § 4 & 9.) It was not necessary that the 
bank charter should have been declared forfeited upon a 
direct proceeding for that purpose. (North Mo. R.R. Co. 
vy. Winkler, 33 Mo. 354.) The repealing act of March 238, 
1863, of that portion of the act of 1855, should not affect 
the plea in bar of plaintiffs in error. The 9th section stands 
still in force. (See §§ 15 & 16, 2 R. C. 1855, p. 1025; State 
v. Matthews, 14 Mo. 133.) 

The forfeiture incurred by the bank, under the 9th section 
of the act referred to, was an act done and committed—in 
fact,an offence which attached to the acts of said bank—and 
no subsequent act of legislation could cure its wrongs ; and 
the repealing act of March 23, 1863, cannot rescue the bank 
from the penalty incurred, while the saving clauses of the 
acts of 1855, referred to, stand in force. All legislation must 
be prospective and not retrospective. 


W. Adams and Hancock, for respondent. 


I. The charter of a bank isa franchise emanating from 
the supreme power of a State. It is in the nature of a con- 
tract between the government granting the charter and the 
corporators; and, therefore, whether the contract has been 
violated so as to forfeit the charter, is a question in which 
the government and bank are alone interested. This ques- 
tion cannot be raised in a collateral proceeding by the 
government itself, much less by an outsider; and the only 
remedy is a direct proceeding instituted by the government 
for that purpose, such as a scire facias, &c. (2 Kent, C. 
261; Ang. & Ames on Corp. 664; State Bank v. Merchants’ 
Bk., 10 Mo. 123.) 

IL. The 9th section of the act to prevent illegal banking 
(R. C. 1855, p. 288) was repealed before the institution of 
this suit. By that section a new remedy, unknown to the 
common law, was given, authorizing a defendant in a suit 
brought by a corporation to plead in bar a forfeiture of its 
charter. But this section was merely remedial, and the 
Legislature had the power and did repeal it. The appellants 
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had no vested right which has been affected by this repeal. 
They owed the debt and are bound to pay it, and it is imma- 
terial to them whether they pay it to the corporation itself, 
or to the trustees for the benefit of the stockholders. The 
payment to a corporation during the existence of that sec- 
tion before a judgment of forfeiture, would have been an 
extinguishment of the debt, and the judgment of forfeiture 
would still leave the debt in full force to be enforced by trus- 
tees for the benefit of the stockholders. So the repeal of the 
9th section has left the law as it was before its enactment. 
(3 Burr, 14, 56; 5 Cranch, 281; 1 N. H. 61; 4 Ala. 489; 
3 How. U.S. 534; 13 How. U. 8. 429.) 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon a promissory note of the defendants, 
discounted and held by the bank. The defendants answer- 
ed that “the plaintiff being a corporation created by the 
laws of Missouri, did, between the 11th day of July, 1862, 
and the 2d day of March, 1863, contrary to section 4 of the 
act of the General Assembly of the State of Missouri, enti- 
tled ‘An act to prevent illegal banking and the circulation 
of depreciated paper currency within this State,’ approved 
December 8, 1855, pass and receive within the limits of this 
State, certain paper currency promising the payment of 
money of less denomination than five dollars, &c., whereby 
the charter of the plaintiff became and is forfeited,” &c. 

On motion of the plaintiff, this answer was stricken out 
and judgment given for the plaintiff. Defendants bring the 
case to this court. 

The suit was begun in August, 1863. The General As- 
sembly by an act approved March 23, 1863, (Acts of 1863, 
p- 5,) repealed so much of the act to prevent illegal banking 
as authorized a defendant sued by a corporation to plead in 
bar of the suit a forfeiture of the charter under that act. 
The act, when in force, vested no rights in any person. It 
only granted the privilege to enforce a penalty, which privi- 
lege could be withdrawn at any time; and the act having 
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been repealed before this suit was brought, the defendants 
have no right under it. 

In the absence of a special authority by law to the defend- 
ant to plead such forfeiture in bar of an action, it is well set- 
tled that the forfeiture cannot be established or taken advan- 
tage of in a collateral proceeding, but that it can only be 
established in a proceeding instituted directly for that pur- 
pose. 

Judgment affirmed. Judge Dryden concurs; Judge Bay 
absent. 


———+oe0e,—— 


Joun Jump, Defendant in Error, v. Jos. W. McCuure e/ al., 
ATTACHING CREDITORS OF JAMES BATTON AND Wm. H. Bart- 
TON, Plaintiffs in Error. 


Practice— Writ—Seal.—The omission of the clerk to affix the seal of the court 
to the writ makes the writ irregular but not void, and the defect may be 
amended after motion to quash. 

Attachment—Subsequent Attaching Crediters.—The granting to subsequent at- 
taching creditors the permission to appear and defend prior attachment, is 
within the sound discretion of the court. (R. C. 1855, p. 256, § 59.) 

Practice—Attachment.—A subsequent attaching creditor seeking to defend 
against a prior attachment, must plead within the time allowed to the 
defendant himself. 


Error to Polk Circuit Court. 


On the 14th of July, 1862, John Jump filed with the 
clerk of the Circuit Court of Polk county, his petition, affi- 
davit and bond, and obtained a writ of attachment against 
James Batton and William H. Batton, for the sum of $808. 
35; and the sheriff of said county executed said writ by 
attaching certain lands of the Battons, on the same day said 
writ was issued, and an order of publication was obtained 
after the sheriff had certified that they were not to be found 
in the county, and upon the oath of the plaintiff that they 
were non-residents of the State. 
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At a regular term of the Polk Circuit Court held in Octo- 
ber, 1863, and before John Jump had obtained judgment, 
Joseph W. McClurg, William D. Murphy, Marshall W. John- 
son, Hervey Massey, Henrietta E. Jones, and E. D. Torbert, 
plaintiffs in error in this cause, filed in said Circuit Court the 
necessary petition, affidavit and bond, and obtained a writ of 
attachment for the sum of twenty-seven hundred and fifty- 
three dollars and nineteen cents, with interest and cost of 
suits against James Batton and William H. Batton; which 
writ was executed by said sheriff, by attaching the same lands 
attached heretofore under and by virtue of the writ obtained 
by the first mentioned plaintiff, John Jump, and an order of 
publication ordered on the same day. McClurg et al., the 
subsequent attaching creditors of James Batton and William 
H. Batton, by their attorney filed their motion asking the 
court to quash the first writ of attachment in favor of John 
Jump, because the writ was not under the seal of the court, 
and because the affidavit on which the writ was sued out is 
contradictory, inconsistent and repugnant in its allegations. 
’ Afterwards, on the 5th day of the term, (being the 23d day 
of October, 1863,) John Jump, by his attorney, filed a motion 
asking the court for leave to amend the writ, which motion 
was by the court sustained, and the clerk was ordered to at- 
tach the seal of said court to the writ of attachment. On 
the same day, the court overruled the motion filed by 
McClurg et al. to quash the writ of attachment in the case 
of Jump against Batton. 

On the 8th day of said term, the subsequent attaching cred- 
itors asked leave to file a plea in abatement, which was refus- 
ed; and on the same day the court rendered judgment by de- 
fault in favor of Jump, on the petition filed July 14, 1862, and 
ordered that the real estate attached be sold under a special 
execution. Afterwards, at the same term, the subsequent 
attaching creditors, by leave of the court, filed their motion 
to arrest the judgment rendered in this cause ; which motion 
was overruled by the court. Whereupon the plaintiffs in 
error filed their bill of exceptions. 

















JULY TERM, 1864. 195 


Jump v. Batton’s Creditors. 








Lindenbower, and Sherwood, and Orr, for plaintiffs in 
error. 

The writ of attachment issued on the 14th July, 1862, in 
the case of John Jump against James and William H. Bat- 
ton, was void, because the affidavit upon which said writ was 
issued was not such as to authorize the clerk to issue said 
writ. (R. C. 1855, p. 238.) The writ was null and void, 
because the clerk failed to put the seal of the court to said 
writ. (R. C. 1855, p. 1586; see Bouv. Law Dict. p. 503.) 
The plaintiffs in error had the legal right to file a plea in 
abatement, or make any defence the defendants could have 
made. (R. C. 1855, p. 256, § 59.) Every defendant not 
served with a summons, may at any time before final judg- 
ment appear and plead. (R. C. 1855, p. 253, § 52; page 
257, § 64.) It is clear the court did not consider the writ 
good without the seal, or it would not have ordered it placed 
there on motion. If it was invalid until the seal was attach- 
ed, then McClurg’s lien had attached. 

The plea in abatement, referred to in 33 Mo. p. 815, was 
offered to be filed by the defendant, and not by a subsequent 
attaching creditor. ‘The court should have permitted the 
allegations to be tried. The cause of action alleged by Mc- 
Clurg and others, might exist in 1863 and be false in 1862. 


E. B. Ewing, for defendant in error. 


Leave to file plea in abatement was properly refused ; it 
was offered too late. (Attachments, R. C. 1855, § 23, p. 246; 
§ 64, p. 257; R. C. 1855, p. 1230, § 5; Hamilton v. McClel- 
land,33 Mo.315.) Besides, the plea in abatement put in issue 
one of the grounds alleged by McClurg, &c., in their own 
affidavit for an attachment. It isin the discretion of the 
court to permit attaching creditors to appear and defend ; 
and they, when allowed to plead, are restricted both as to 
the character of the defences and the time of making them, 
in the same manner that defendant would be if he had 
appeared. (R.C. 1855, § 59, p. 256.) 

The court having jurisdiction of the subject, and the proper 
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foundation having been laid for the attachment, the writ 
gave -the sheriff authority to act, although no seal was 
affixed; and the levy under it was valid. The use of a seal 
is only to authenticate the process; and as the Circuit Court 
was satisfied of the genuineness of the writ, that it was 
issued by the proper officer and in a proper case, the omis- 
sion of the clerk, through inadvertence, to impress it with 
his seal of office, does not vitiate it. 

The constitutional requirement as to writs, is that they shall 
be tested by the clerk of the court from which they shall be 
issued, (§ 19, R. C. 1855, p. 79,) which in the case at bar has 
been done. The seal, or impression rather, is no no part of 
the writ, but only intended to be evidence of authentica- 
tion by inspection, and a means of preventing abuse of the 
process of the court. 


DRYDEN, Judge, delivered the opinion of the court. 


1. The writ of attachment in this case was irregular for 
want of the seal of the court, but was not for that cause a 
nullity as contended by the plaintiffs in error. 

It has been held by this court (Davis v. Wood, 7 Mo. 165), 
that the provision of the State constitution requiring all writs 
and process to run in the name of “the State of Missouri,” 
is merely directory, and that an omission to comply with the 
requirement is only an irregularity ; so in regard to sealing. 
The statute requires all writs and process to be under the 
seal of the court from which they issue, but it nowhere de- 
clares the absence of the seal shall render the process void. 
The only office of the seal is to authenticate or to prove the 
genuineness of the writ to which it is attached. It is held in 
Massachusetts that the want of the seal is merely formal, 
and affects the regularity of the process only. (Foot v. 
Knowles, 4 Met. 391; Brewer v. Libby, 15 id. 175.) And 
in New York it is settled, that a writ without the seal of the 
court is not void, and therefore amendable. (The People v. 
Dunning, 1 Wend. 17; Culver v. Brown, 4 Cow. 550.) The 
writ was amendable, and the court therefore committed no 
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error in permitting the respondent to amend by affixing 
the seal pending the motion to quash, and in refusing to 
quash. 


2. We find no fault with the action of the court in refus- 
ing the plaintiffs in error permission to plead in abatement 
to the attachment. In the first place, the plaintiffs being 
strangers to the suit in which they proposed to plead, the privi- 
lege of appearing at all rested wholly in the discretion of 
the court. The law provides, (R. C. 1855, p. 256,) “ Sec. 
59. In all suits by attachment wherein there is no personal 
service on the defendant, and the defendant shall not appear 
to the action, the court in which such suits are pending may, 
for the furtherance of justice, in its discretion permit any 
person or persons who are attaching creditors of the same 
defendant to appear in said suits on behalf of the defendant, 
and make all such defence as the defendant could have done.” 
There is nothing in the case to show that the court exercised 
its discretion unsoundly. Not only was the motion for leave 
to plead unaccompanied by any affidavit in support of the 
truth of the plea, but in looking into the record it is seen 
that the ground on which the plaintiffs in error sued out 
their attachment is identical with one of the grounds in the 
respondent’s affidavit. This was a fact the court could not 
help seeing ; and until some explanation was given, support- 
ed by the oath of the party, although the affidavits in the 
two cases were made at different periods of time, the court 
might well refuse to allow the plaintiff to intervene. 


Furthermore, the plea was out of time. A stranger com- 
ing in, in the place of the defendants, could have no higher 
right than the defendants themselves, supposing the term at 
which these proceedings transpired was the return term in 
the respondent’s case, the defendants to the suit were bound 
to appear at farthest on or before the sixth day of the term. 
(Hamilton v. McClelland, 33 Mo. 315.) The record shows 
the motion to quash was filed on the third day of the term 
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and overruled on the fifth, and the offer to plead in abate- 
ment was on the eighth day of the term. Had the offer been 
made by the defendants themselves, it would have been too 
late. 

There is no error in the record. Let the judgment be 
affirmed ; Judge Bates concurring; Judge Bay not sitting. 


GrEEN AUSTEN, Petitioner, v. THe ProBpate aNnD ComMMON 
Pieas Court oF GREENE County, Respondent. 


Mandamus—Practice.—The return to a conditional mandamus showing no 
good cause for not obeying its order, peremptory mandamus awarded. 


Petition for Mandamus. 


DrybDEN, Judge, delivered the opinion of the court. 


In this case a mandamus was asked requiring the respond- 
ent to hear and determine a motion presented by the peti- 
tioner to set aside a judgment rendered against him, and 
another in a cause pending in said Probate and Common 
Pleas Court. A conditional mandamus was issued to which 
the respondent made return. The motion to set aside was 
filed at the term next after that at which the judgment was 
rendered, and was based on certain irregularities alleged to 
have been committed by the court in the rendition of the 
judgment. The return admitted the filing of the motion as 
alleged, but set up no fact as a reason why the court had re- 
fused to hear and determine the same. 

No cause, therefore, appearing to the contrary, a peremp- 
tory mandamus is awarded. Let the writ issue; Judge 
Bates concurring ; Judge Bay absent. 
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THE Srate oF Missouri, Respondent, v. EpHraim Haynes, 
Appellant. 


Practice—Criminal.—Judgment affirmed; defendant failing to appear and 
prosecute his appeal. 


Appeal from Webster Circuit Court. 


Bates, Judge, delivered the opinion of the court. 


The appellant having wholly failed to appear and prose- 
cute his appeal, and no error appearing in the record, the 
judgment is affirmed. Judge Dryden concurs; Judge Bay 
absent. 


[END OF JULY TERM. ] 
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KELLy & ELLs, Respondents, v. Lewis SAunpERs, Appellant. 


Practice—Continuance.—Reasonable diligence to procure the attendance of wit- 


nesses and in preparing for tria! must be shown, to authorize the application 
for a continuance. 


Practice—New Trial—Newly Discovered Evidence—Upon an application for a 


new trial upon the ground of newly discovered evidence, it must appear 
that the evidence was newly discovered. 


Appeal from Hannibal Court of Common Pleas. 
J. Is. Robards, for appellant. 


Bates, Judge, delivered the opinion of the court. 


In this case a reversal of the judgment is sought upon sev- 
eral grounds, the first of which is, that a continuance asked 
by the defendant was improperly refused. It appears that 
the case was set for trial upon the 1st day of June, and that 
on the previous 29th of May, a subpoena was delivered to the 
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sheriff for a material witness for the defendant; the witness 
lived in the same county in the country, about fourteen miles 
from the place of trial. At the time the case was called for 
trial, the subpoena had not been returned, and it does not 
appear whether it had been served or not. We cannot say 
that reasonable diligence was used to procure the attendance 
of the witness, and therefore cannot say that there was any 
error in refusing the continuance. 

The defendant then moved the court to require the plain- 
tiffs to give security for costs, and also to give an additional 
appeal bond. The case having been brought up by the plain- 
tiffs from a justice’s court, these motions were overruled. 
The court may have overruled them because they were made 
after the case had been called for trial; at any rate, it does 
not appear that the court acted unwisely in overruling these 
motions made at that late day. 

After verdict for the plaintiffs, the defendant moved for a 
new trial, on the ground that when the case was tried he was 
not ready, for the reasons stated in the application for a con- 
tinuance (which was made by his attorney) ; and also for the 
reason that he lived in another county, and that a letter was 
written to him on the 28th of May apprising him of the time 
of trial, which letter he did not receive until the day of trial, 
and too late for him to get to the place of trial; and that he 
had in his possession receipts showing payment of the plain- 
tiffs’ demand. 

These statements the court might well have regarded as 
failing to make out that the defendant had used reasonable 
diligence in preparing for the trial of the case. The defend- 
ant also filed an affidavit, that since the trial he had discov- 
ered new and other evidence; that is, that one Walden 
would testify, “ that the plaintiffs herein told him (Walden) 
that if defendant could produce a certain order drawn on 
him (defendant) by the plaintiff John Kelly, for ten dollars 
and fifty cents, that he (defendant) had overpaid plaintiffs 
about two dollars for all the indebtedness for work and labor 
sued for; and that defendant did, in the presence of said 
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Walden, produce and show to him (Kelly) the said order, 
and that Kelly, after seeing said order, said that he and El- 
lis (the plaintiffs herein) had been fully paid as aforesaid for 
the work and labor sued for herein ; which order is now in 
possession of defendant.”’ 

Without adverting to other defects in this application for 
a, new trial upon the ground of newly discovered testimony, 
it is sufficient to say that the testimony does not appear to 
have been newly discovered, for the defendant himself was a 
participant in the very conversation which he states that the 
witness would prove. 

Judgment affirmed. Judge Bay concurs; Judge Dryden 
not sitting in the case. 


Ex1as C. STEWARD TO THE USE OF CHARLES W. GRANTHAM, 
Appellant, v. Davip Tuomas, Adm’r, &c., Respondents. 


Evidence—Vendor—Hearsay.—After a vendor has parted with his property he 
has no more power to impress the title, either by his acts or delarations, 
than a mere stranger. Such declarations are only hearsay evidence. 

Fraud—Possession—Evidence.—The possession after a sale by a vendor of real 
property is not presumptive evidence of fraud. 


Appeal from St. Charles Circuit Court. 
E. A. Lewis and W. A. Alexander, for appellants. 


I. The deed of trust of May, 1857, ought not to have been 
admitted in evidence. Its execution was six months prior to 
the first transaction between the two Granthams, and it had 
no connection with any matter whatever involved in this 
controversy. Its presence was calculated to mislead the jury 
and make them couple it with matters to which it was essen- 
tially foreign, to.the prejudice of the plaintiff’s rights. 

II. The statements of T. P. Grantham were only hearsay, 
and incompetent testimony for any purpose. No evidence 
appears in the whole case, even remotely connecting Charles 
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W. Grantham with any supposed fraudulent intent on the 
part of his father. Nor was any proper foundation laid for 
the introduction of the statements of T. P. Grantham, by 
way of attack upon his credibility as a witness; for no ques- 
tion was asked him about those statements until after their 
admission in evidence; and even then, his answers were not 
such as could have authorized their introduction under any 
circumstances. The court erred, therefore, both in admit- 
ting the testimony and in refusing to give the 3d instruction 
asked for by plaintiff. (Howard vy. Coshow, 35 Mo. 118; 
Reed v. Pelletier, 28 Mo. 178, 177; Whitney v. Ferris, 10 
Johns. 66; Buckman v. Barnum, 15 Conn. 68; Common- 
wealth v. Eberle, 3 Serg. & R. 9, 16,19; Patton v. Free- 
man, Coxe, 113, 115 ; Reichart v. Castator, 5 Bin. 109, 113.) 

III. The first instruction given for defendants is er- 
roneous. 1. It confounds possession of “the farm upon 
which the wheat grew,” with possession of the wheat itself, 
between which there is a very material distinction. 2. It 
presents hypotheses of fact, touching which not a particle of 
evidence was offered ; there was no evidence even tending to 
show that T. P. Grantham kept possession of the wheat fan, 
nor any that he “ fed the hay to his stock” after the sale to 
Charles W. Grantham. 

IV. The whole instruction raises false issues, and is inevita- 
bly adapted to the misleading of the jury. It proceeds upon 
the false notion, that because T. P. Grantham remained upon 
the farm where the property was which he sold to Charles, 
therefore Charles never acquired any possession at all of the 
property, although he also lived upon the same farm, and 
exercised all possible acts of ownership over the property in 
question. (R. C. 1855, p. 805, § 10.) 

V. The 2d instruction given for defendants is erroneous. 
It instructs the jury to find generally for defendants, if the 
bill of sale of November, 1857, was void for fraud; thus ig- 
noring and in effect denying all the right which the benefi- 
cial plaintiff may have had in the crop of tobacco raised by 
himself, and never included in that bill of sale. 
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VI. The 3d instruction for defendants is erroneous. 1. 
Like the 1st, it confuses the idea of exclusive possession and 
of a joint occupancy or residence upon the premises. 2. It 
is calculated to mislead the jury as to the effect of the acts 
of T. P. Grantham in paying hands, &c., touching whether 
they were done in his own name or merely as agent for 
Charles, as testified to by himself. 3. It, in effect, directs 
the jury to find the continued possession by T. P. Gran- 
tham proven by facts which only tend to prove it, and keeps 
out of view all those qualifying circumstances with which 
the evidence abounds, and which should not be lost sight of 
in any instruction on that point. 4. Like the 2d instruc- 
tion it erroneously tests the plaintiff’s right to all the prop- 
erty by the validity of the bill of sale of only a part. 5. It 
requires the plaintiff absolutely to show that the sale of 
November, 1857, was not made with any fraudulent intent, 
and denies him those legal rights which would equally flow 
from his ignorance of the fraudulent intent, if such existed. 
(Little v. Eddy, 14 Mo. 160.) 


Dyer, King, and Krekel, for respondent. 


DrybDEN, Judge, delivered the opinion of the court. 


The defendant Thomas, having an execution against one 
Taliaferro P. Grantham, caused Stewart the sheriff of St. 
Charles county, to levy the same on a lot of wheat contain- 
ing about seven hundred bushels, three stacks of timothy 
hay, and a quantity of tobacco, as the property of said Tal- 
iaferroP. The property having been claimed by Charles 
W. Grantham the relator, a sheriff’s jury was called to try 
the question of ownership, who found for the claimant. 
Thomas, the creditor, thereupon indemnified the sheriff, who 
proceeded and sold under the execution. The present suit 
was brought on the bond of indemnity against Thomas and 
his securities. The only issue made by the pleadings is as 
to Charles W. Grantham’s ownership of the property seized 
and sold by the sheriff. The case was tried by a jury, re- 
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sulting in a verdict and judgment for the defendants below, 
from which the plaintiff has appealed to this court. 

The evidence showed that the crop of wheat, of which the 
wheat in dispute was the fruit, was sown by Taliaferro P. 
Grantham for himself,in the autumn of 1857, on a tract of 
land on which he and his family resided, the title to which 
was in his wife. The plaintiff read a document executed by 
Taliaferro P. Grantham, dated the 14th day of November, 
1857, purporting to convey to Charles W. the said crop of 
wheat then growing, together with said Taliaferro’s portion 
of acrop of corn, a stack of hay, and a wheat fan of said 
Taliaferro P., for the expressed consideration of two hundred 
and fifty dollars, recited therein to have been paid; and also 
gave evidence, aside from the recital, tending to prove pay- 
ment of said purchase price. 

It further appeared that the hay and tobacco in contro- 
versy, as well as the wheat, were grown on the farm above 
mentioned, and were the products of the year 1858; and 
that during that year Taliaferro P. and his family still con- 
tinued to reside on the farm; Charles W., who was a son of 
Taliaferro P., residing with them as a member of the fami- 
ly. The evidence further tended to show that Charles W. 
cultivated the farm during the year 1858, for himself and at 
his own expense, using however for that purpose, as occasion 
required, the animals and implements of Taliaferro P., and 
harvested and claimed the crops grown as his own. There 
was nothing in the case showing on what terms or conditions 
Charles W. was permitted to cultivate the land and take to 
himself its products. The defendants gave in evidence the 
judgment and execution on which the property in contro- 
versy was seized and sold. The judgment was rendered the 
17th of November, 1857, for the sum of one thousand and 
eighty-four dollars and forty-one cents, in a suit on a note 
the date of which is not shown. 

In the progress of the trial the defendants were permitted, 
against the objection of the plaintiff, to read a deed of trust 
from Taliaferro P. Grantham to John J. Hitch, executed 
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and duly acknowledged and recorded in May of 1857. This 
deed recited a long list of debts owing by the grantor, and, 
for the avowed purpose of securing the payment of them, 
conveyed several town lots in the town of Flint Hill, in St. 
Charles county, and his interest in numerous specific articles 
of personal property, with power of sale by the trustee to 
pay the preferred debts in case of default of payment when 
they should become due. 

We have not been favored with an argument or brief in 
the case on behalf of the respondents, and are therefore left 
uninformed as to the reason for the introduction of this 
deed in evidence. The issue involved the bona fides of the 
sale made by Taliaferro to Charles, in November. What 
light the previous deed of trust could shed upon the ques- 
tion of the fairness of this subsequent sale to another and 
different party, or what legitimate purpose could be sub- 
served by its introduction in evidence, it is impossible to see. 
There is no suggestion, either here or in the record of the 
court below, of the unfairness of the deed; but if it were 
admitted to be fraudulent (the appellant not claiming under 
it), its infirmity ought not to prejudice the rights of the ap- 
pellant acquired under another and totally distinct trans- 
action. Each distinct transaction must be judged by its own 
circumstances, and must stand or fall by its own merits. 
That the presence of the deed before the jury, whatever may 
have been the purpose of its introduction, was almost cer- 
tainly prejudicial to the appellant’s case, scarcely admits of 
question. 

In the further progress of the trial a witness, Shelteal Ball, 
was permitted, at the instance of the respondents, to detail a 
conversation held by him with Taliaferro P. Grantham, in 
which the latter made statements tending to show that it was 
his purpose not to pay the judgment of the respondent, 
Thomas ; and another witness, George Ryan, was permitted 
to give a conversation had between him and said Taliaferro, 
in which the latter claimed the ownership of the wheat in 
controversy. Charles Grantham was not present at either 
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conversation ; both were held, not only after the acquisition 
of whatever right Charles had in the property in controver- 
sy, but even after the levy of the execution and trial of the 
right of property. 

The purpose of the introduction of these conversations in 
evidence, was to prove that the transfer from Taliaferro 
to Charles was merely colorable, and made to defeat the col- 
lection of Thomas, the respondent’s debt; but there was 
nothing in the circumstances of the case that made them 
competent evidence against Charles. The declarations of 
Taliaferro in these conversations were made at a period of 
time so remote from the time of the obnoxious transfer, as to 
preclude any pretence that they were a part of the res geste. 
They were made in the absence of Charles, and therefore, as 
he had no opportunity of gainsaying their truth, their intro- 
duction in evidence cannot be put upon the ground of his 
admissions. After a vendor has parted with his property, he 
has no more power to impress the title, by either his acts or 
his declarations, than a mere stranger; such declarations are 
only hearsay, and cannot affect the title of the vendee. 

At the conclusion of the evidence, the court instructed the 
jury, at the instance of the respondents, as follows, viz. : 
“1. If the jury believe from the evidence that Taliaferro 
P. Grantham remained in possession of the farm upon which 
the wheat grew, and also kept possession of the wheat fan 
and fed the hay to his stock after the sale to Charles W. 
Grantham, it is presumptive evidence of fraud, and is con- 
clusive evidence, unless Charles W. Grantham has shown to 
your satisfaction that the sale was made in good faith. 2. 
If the jury believe that the bill of sale read in evidence by 
the plaintiff, from Taliaferro P. Grantham to Charles W. 
Grantham, was made with intent to hinder, delay or defraud 
David Thoms, administrator of the estate of James Ball, de- 
ceased, in the collection of his debt against the said T. P. 
Grantham, and that Charles W. Grantham at the time he 
accepted the bill of sale knew of T. P. Grantham’s intent, 
then you will find a verdict for the defendants, although you 
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believe that the said Charles W. Grantham paid the said T. 
P. Grantham for same, and that he took possession of the 
farm upon which the wheat grew, and cultivated the said 
farm for the year 1858. 38. If the jury shall find from the 
testimony, that T. P. Grantham exercised control over the 
farm on which the wheat, corn and hay crops in controversy 
were growing, by hiring and paying hands to work in the to- 
bacco and corn crops, by employing and paying hands for 
the purpose of harvesting, by making arrangements with a 
joint owner of a reaper to use the same in cutting the wheat, 
such acts tend to show that T. P. Grantham was in posses- 
sion of the farm and crops, and the jury is authorized so to 
find ; and if the jury shall find said T. P. Grantham to have 
been in possession of the farm and crops aforesaid, then the 
sale to Charles W. Grantham by T. P. Grantham, of the 
corn, wheat and hay crops, is fraudulent, as against creditors 
of T. P. Grantham, and the said Charles W. Grantham must 
prove to the satisfaction of the jury that the sale to him was 
made in good faith and without any intention of defrauding, 
hindering or delaying the creditors of said T. P. Grantham.” 

The 1st instruction is objectionable, in that it is predicated 
upon a state of facts wholly unsupported by the evidence. It 
declares the law to be that the possession of the wheat fan 
and of the farm on which the wheat grew, and the consump- 
tion of the hay by Taliaferro after the sale to Charles, was 
presumptive evidence of fraud. As to the possession of the 
wheat fan, or as to the consumption of the hay by Taliaferro 
after the sale from him to Charles, there was not a particle 
of evidence in the case. And as to the continuing in the 
possession of the farm by Taliaferro after the sale of the 
growing crop of wheat, the law raises no presumption of 
fraud therefrom, as the instruction supposes. 

Where the bona fides of a conveyance of land is in ques- 
tion, the circumstance that the grantor continued in posses- 
sion after the sale is proper to be submitted to the jury for 
their consideration as to whether the transaction was fraud- 
ulent in fact ; but it will not do to say that, as a matter of law, 
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the grantor’s possession is in such case presumptively fraud- 
ulent. This doctrine is confined in its application to sales of 
goods and chattels. (R. CO. 1855, § 10, p. 805, title, 
“ fraudulent conveyances.” ) 


The hay and tobacco in controversy, as has been seen, were 
the products of 1858, and in nowise involved in the sale by 
which the growing wheat was disposed of. So far, then, as 
the hay and tobacco were concerned, the direction to the 
jury in the second instruction, that their verdict was to be 
determined by the question of the intention of that sale was 
manifestly erroneous. 

The third instruction asserts that the continuation of pos- 
session of the farm by Taliaferro P. Grantham, after the sale 
of the growing crop of wheat to Charles W., renders the sale 
of the wheat presumptively fraudulent, and, as has been seen 
in our examination of the first instruction, is erroneous. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. The judgment is reversed. 


Eras C. Stewart, TO USE oF JNO. J. ASHBY, TRUSTEE, &c., 
Appellant, v. BaL’s Apm’R., &c., Respondent. 


Execution—Bond—Parties.—The bond contemplated by sec. 30, R. C. 1855, 
p. 748, is given, in reference to the claim of property preferred, to the sher- 
iff, under sec. 26 of the Act concerning Executions. The party presenting 
the claim is the only person entitled to sue upon the bond. Other parties 
claiming the property are left to their ordinary action at law. 


Appeal from St. Charles Circuit Court. 


The respondent David Thomas, administrator of James 
Ball’s estate, holding an execution against one Taliaferro P. 
Grantham, caused the same to be levied on certain personal 
property, including a brown mare, the subject of this contro- 
versy. The petition sets forth that “ notwithstanding the 
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said mare was claimed by Mary D. Grantham, to whose use 
this suit is brought, the officer making said levy proceeded 
to sell,” &¢. That an indemnifying bond, which is made 
part of the petition, was given by respondent under the stat- 
ute. The bond recites that the property, “in proceedings 
which were had for the trial of the right thereof, was found 
to be the property of Charles W. Grantham and John J. 
Hitch, as trustee.” The petition further states that “the 
said John J. Ashby, trustee of Mary D. Grantham, claims 
and has a right to the said brown mare,” and “in conse- 
quence of the seizure and sale of which” he has sustained 
damages ($200) for which he asks judgment. 

Answer being filed,a jury was sworn to try the issues, and 
council on both sides made their statements of the case to 
the jury; after which, by leave of the court, respondents 
withdrew their answer and filed a demurrer to the petition. 
The demurrer asserts, in effect, that because John J. Ashby, 
trustee, &c., to whose use the suit is brought, was not a party 
to the proceedings in the trial of the right of property, there- 
fore he could not sue upon the bond; that the petition does 
not show that he has any interest in the suit, or any claim 
to indemnity, &c. The demurrer was sustained by the court, 
and judgment given for the defendants ; whereupon plain- 
tiff appealed. 


E. A. Lewis and W. A. Alexander, for appellant. 


I. The demurrer ought not to have been sustained. It is 
in itself so informal, and such a departure from the require- 
ments of the Practice Act, that the court should have re- 
fused to consider any portion of it, except the fourth ground 
assigned. (R. C. 1855, p. 1231, §§6 & 7.) It is immate- 
rial whether the party suing was or was not a party to the 
proceedings for trial of the right of property. The bond 
sued on contains within itself all the elements of liability 
against the signers, upon breach of any of its conditions, 
else it would be worthless for any purpose. All the state- 
ments in the petition, therefore, which connect persons, 
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others than the beneficial plaintiff, with those proceedings, 
are mere surplusage. 

II. The bond is conditioned that the obligors will “ pay 
and satisfy to any person or persons claiming title to such 
property, all damages,” &c. The petition brings the benefi- 
cial plaintiff literally within these terms, both as to the party 
acquiring rights under the bond, and the rights thus acquir- 
ed, with the penalty for their violation. 

III. The obvious object and intent of the statute are, 1. 
To relieve the officer from liability as a trespasser, when hon- 
estly undertaking to enforce satisfaction of an execution in 
his hands; and, 2. To transfer that liability to the plaintiff 
in the execution, with his securities, when a wrongful levy 
is made at his instance. 


Dyer, King and Krekel, for respondents. 


DryDEN, Judge, delivered the opinion of the court. 


The bond contemplated by the 30th section of the act con- 
cerning executions (R. L. 1855, p. 743) is given in reference 
to the claim of property preferred to the sheriff under the 
26th section of the act. The person of whose claim the 
sheriff is notified under that section, is “ the claimant,” and 
none other, who by the 31st section is permitted to sue on 
the bond in the name of the sheriff, and the claimant who 
by the 82d section is barred of his action against the sheriff. 
The law was not intended. to render the obligors of the bond 
answerable to every claimant of the property taken on the 
execution, but to such claimant only as had given prior 
notice of his claim. 

This construction of the statute can result in no harm to 
the claimant, for while it may debar him of an action on the 
bond, it leaves him to his action at common law against the 
sheriff, free from the bar of the 32d section. The petition 
in this case failed to show that the claim now preferred was 
brought to the notice of the sheriff, or that the bond sued on 
had any sort of reference to the claim of property of either 
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the trustee or cestui que trust, and in the absence of this 
fact the petition shows no cause of action. 

The demurrer was properly sustained. Let the judgment 
be affirmed ; the other judges concur. 


Eviza Hitt et al., Appellants, v. Toomas L. Sturceon et al., 
Respondents. 


Bailments—Common Carriers—Unseaworthiness.—In an action against a common 
carrier for a loss, it is not sufficient to entitle the plaintiff to recover that 
there was a defect about the vessel, or want of skill in the carrier; but it 
must also appear that such defect or want of skill contributed or may have 
contributed to occasion the loss. 

Bailments— Common Carriers—Perils of Navigation — Where a loss is caused by 
the perils of the navigation within the exceptions of the bill of lading, it is 
not incumbent upon the carrier to show affirmatively the particular and 
identical cause of loss. 


Appeal from St. Louis Common Pleas Court. 
S. Knox and J. H. Rankin, for appellants. 


The appellants refer the court to the following authorities 
as showing that the loss in this case was not a loss by the 
unavoidable dangers of the river, and as further showing 
that the court erred in refusing to give the instruction asked 
by the appellants: 4 Yerg. 48; 1 Sum. 218; 5 Yerg. 82; 
6 Bing. 716; 7 Yerg. 342; 2 Watts, 114; 2 Sum. 571; 1 
Nash, C. C.17; 1 Mur. (N. C.) 417; 4 Bin. 127; 2 Bailey 
(S. C.) 161; Abbott on Ship. 475; 1 Wil. 282; Sto. on 
Bail., §§ 418, 492, 516; 8 Pet. 584-5; 3 Kent’s Com. 210; 
11 Mo. 306 ; 4 Camp. 203; 3 Stewart & Porter, 176; 6 Cow. 
266; 8 Watts & Sarg. 44; Ang. on L. of Carr. §§ 160-2; 
1 Nutt & McCord, 170; Ang. on L. of Carr. § 171; 28 Mo. 
327. 


B. A. Hill, for respondents. 


This case is reported in 28 Mo. 323, and the record on 
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which that argument was made, I refer to, for a full state- 
ment of the case. I also refer to the old statement of the 
case, and the old briefs on both sides, to show the court 
that all the questions now raised by the appellants have been 
decided in this same case, and are res adjudicata. 


Bay, Judge, delivered the opinion of the court. 


This case was in this court at the March term, 1859, and 
is reported in 28 Mo. 823. The court then laid down cer- 
tain principles of law applicable to the case, and among 
others it was held that a common carrier is an insurer of 
goods entrusted to him for carriage, and is liable in all 
events for any loss or damage, unless it happen by some 
cause or accident for which the law excuses him, or from 
some cause expressly excepted in the bill of lading, and that 
the burden is on him to show that he fully performed his 
contract, or that the goods were lost by one of the excepted 
perils; that the usual words in bills of lading “ dangers of 
the river,” mean only the natural accidents incident to river 
navigation, and do not embrace such as may be avoided by 
the exercise of that skill, judgment, or foresight, which are 
demanded from persons in a particular occupation; that it 
was incumbent upon the defendants to show that the loss was 
caused by a peril of the river which could not have been 
foreseen nor prevented by the exercise of skill or diligence, 
and that the last clause in the bill of lading was not designed 
to insure the goods shipped on -the barge from loss that 
might happen to it by external violence. No objection was 
found by the court to the instructions given to the jury, as 
they embodied the principles of law above enunciated; but 
the judgment was reversed and cause remanded, because the 
court below refused to permit a witness to answer the ques- 
tion whether it was proper to suffer Decker to pilot the boat 
at the time and at the place of the accident. This court was 
of the opinion that the witness, who was an experienced pilot, 
was competent as an expert to answer the question, as he 
knew Decker and the place of the accident. 














214 ST. LOUIS. 








Hill et al. v. Sturgeon et al. 





The evidence given upon the last trial does not differ ma- 
terially from that given upon the former, nor is there any 
substantial difference in the instructions of the court; but 
our attention has been especially directed to two propositions 
of the plaintiffs, which, though made upon the former trial, 
were not urged with the same zeal as upon this. The first 
is, that if the defendants were in default they are liable, 
though the accident did not occur from such default; in 
other words, if Decker was not a competent pilot, the boat 
was not properly manned, and the defendants are liable 
though the loss was in nowise attributable to Decker’s in- 
competency. 

This proposition, we think, cannot be maintained upon 
reason or authority. The case of Hart v. Allen and Grant, 
2 Watts, 114, is a leading case, and in most respects similar to 
the one at bar. In the opinion of the court, the subject is 
discussed with marked ability by C. J. Gibson ; and the con- 
clusion reached was, * that, in an action against a common 
carrier for a loss, it is not sufficient to entitle the plaintiff 
to recover, that there was a defect about the vessel, or want 
of skill in the carrier ; but it must also appear that such de- 
fect or want of skill contributed, or may have contributed in 
some manner, to occasion the loss.” 

The facts of the case are as follows: Plaintiffs shipped on 
board of steamer Bolivar, at Cincinnati, nine chests of tea, to 
be delivered in good order at Pittsburgh, unavoidable acci- 
dents and the dangers of the river excepted. On account of 
the low stage of water, it was impossible for the Bolivar to 
make the voyage without great damage to the vessel and car- 
go, and when she reached Wheeling, the tea was put on a 
small keel-boat, which, on the passage up the river, was driven 
by a sudden squall of wind sidewise and upset, whereby the 
teas were wet and damaged. The plaintiffs gave evidence 
that the pilot of the keel-boat was not an experienced boat- 
man or pilot, and upon this state of facts the inferior court 
charged the jury, “ that although the accident resulted from 
the act of God, and could not have been prevented by any 
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human prudence or foresight, and although it would in this 
respect come within the exception that excuses the carrier in 
case of loss; still, if the crew of the boat was not sufficient, 
or if she was not under the control of a master or pilot suffi- 
ciently skilled to perform the duties corresponding to his sta- 
tion, the carrier cannot avail himself of the exception, nor 
excuse himself from responsibility to the owner to the extent 
of the injury done to the goods.” 

For the error in this instruction the judgment was re- 
versed, the court very properly remarking that it is the con- 
sequences of negligence, not the abstract existence of it, for 
which a carrier is answerable. 

This view of the law was entertained by this court in Col- 
lier v. Valentine, 11 Mo. 299. The main question in the 
case was, whether, if a steamboat not seaworthy, on which 
there is a contract of affreightment, departs on a voyage and 
is afterwards sunk, in an action against the owners for not 
providing proper means for safely carrying the cargo, the de- 
fendant can show, as a defence, that the loss was occasioned 
by a peril excepted in the contract, and was in no manner 
influenced by the defect of unseaworthiness, and that it 
would have happened even had the boat been seaworthy. 
The court held that the evidence was comptent as furnish- 
ing a good ground of defence. Judge Scott, who delivered 
the opinion, remarked that “a carrier ought to be liable for 
a loss occasioned by his default; but to hold him responsible 
for a loss by an excepted peril, not at all attributable to the 
default, would seem to be great injustice.” While public 
policy requires that a common carrier should be held to a 
strict performance of his contract, and of every duty and 
obligation resting upon him, still it is not perceived what 
good can result from holding him liable for an act to which 
he has neither directly nor indirectly contributed. 

The 2d proposition contended for by the appellants is, 
that though the sheering of the “ Ironton” was caused by an 
unavoidable peril of the river, still it is not sufficient for the 
defendants to prove that fact, generally, but they must show 
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affirmatively the particular and identical cause of the 
sheering. 

The proof in the case is, that it is a very common thing 
in the Mississippi river for boats to sheer, even in the hands 
of the best pilots; that various causes produce sheering, 
among which are boils in the river, eddies, cross currents, 
shoal water, snags, rocks, narrow channels, inequalities of 
the bottom, adverse winds, running too near a bar, defective 
model, improper loading of a boat, &c.; that many of these 
causes are readily guarded against, while others are invisi- 
ble even to the practised and experienced eye. A jury 
might well be satisfied from the proof in a case that the sheer- 
ing of a particular boat was caused by either boils, eddies 
or whirlpools, and yet be wholly unable to conjecture which, 
or whether it was the result of the three combined. An ex- 
perienced. and skillful pilot might be fully satisfied that one of 
the three causes produced it, without being able to specify 
the particular one; and to require the defendants to do it in 
all cases, would be, in many instances, requiring them to 
make proof of that which is not susceptible of proof. 

We think, therefore, it is sufficient, if the defendants can 
show that the accident was the result of an unavoidable peril 
of the river, and was not contributed to by any negligence 
want of skill, or default on their part. The question was one 
of fact, which the court below properly submitted to the jury ; 
and the jury having passed upon it, we are not disposed to 
interfere with the verdict. 

The other judges concurring, the judgment will be 
affirmed. 


—_+2 62> 


Tuomas ALLEN, Plaintiff in Error, v. ALMempa E. J. Kine 
et als., Defendants in Error. 


Conveyance—Sheriff’s Deed —Acknowledgment—To make a sheriff’s deed for land 
sold under execution effectual as a conveyance of the estate of the defend- 
ant in the execution, the deed must be acknowledged in open court and the 
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acknowledgment must be endorsed by the clerk upon the deed itself. (1 
T. L. p. 120-1.) A clerk of another court, although he may succeed to the 
custody of the records of the former court, cannot endorse the acknowledg- 
ment upon the deed. The record of the acknowledgment upon the minutes 
of the court should show the names of the parties to the suit and judgment. 
If the record of the acknowledgment when produced do not conform to the 
statute, it cannot aid the deed or make it effective. 

Confirmation.—A. confirmation to the legal representatives of A., by act of 
Congress of April 29, 1816, enures to the benefit only of those who by legal 
evidence show themselves to have obtained the right or title of the con- 
firmee. (Allen v. Moss, 27 Mo. 354, affirmed.) 


Error to Jefferson Circuit Court. 
M. Frissel and J. A. Beal, for plaintiff in error. 


I. The confirmation to the legal representatives of Hardy 
Ware enured to the benefit of William Clark. The Supreme 
Court of this State held, in Landis v. Perkins, 12 Mo. 239, 
that the sale on execution of an unconfirmed claim to lands 
passed the title to the purchaser at the sale as assignee of 
the settler. (12 Mo. 239; 22 Mo. 55; 22 Mo. 66; 27 Mo. 
445; 24 Mo. 585.) 

II. Although the deed has not been recorded, yet the judi- 
cial sale acknowledged of record is sufficient notice of re- 
cord, so as to deprive purchasers of the plea of innocent 
purchase. (10 How. U.S. 348.) 

III. The acknowledgment of the sheriff’s deed in open 
court, where the deed cannot be found, is sufficient evidence 
to prove title under sheriff’s sale on execution. (9 Mo. 523 ; 
25 Mo. 27; Newman v. Studley, 5 Mo. 291.) 

IV. The acknowledgment by the sheriff in open court of 
the deed, is “‘ a transaction confined to a set of officers,”’ and 
if not literally but substantially complied with, ought to be 
good to pass the title to bona fide purchasers. (12 Mo. 148.) 

V. The description of the land in the deed of McNair to 
Clark is sufficient, and if somewhat vague, can be identified 
by parol evidence. (Bates v. Bank of Mo., 15 Mo. 309; 15 
Mo. 309; 7 Mo. 531; 21 Mo. 127; 19 Mo. 583.) 

VI. The deed of McNair should have gone in evidence for 
what it was worth. (19 Mo. 435.) 
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VII. It is not necessary for the sheriff’s deed to recite the 
giving of notice of the sale by the sheriff. An omission of 
the sheriff to state in the deed to Clark, the manner of giy- 
ing notice of the sale, does not vitiate the sale ; at least, in a 
collateral proceeding, the court would not declare the deed 
void but only voidable, even if no notice had been given. 
(Landis v. Perkins, 12 Mo. 238; Draper v. Bryson, 17 Mo. 
71; 20 Mo. 447; 20 Mo. 450; 9 Mo. 713; 16 Mo. 68.) 

VIII. By the construction of the effect of records and judi- 
cial proceedings, sales and decrees of the Common Law Courts 
of England, those records are muniments of title by which 
many persons at common law hold their lands, and impart 
notice to all purchasers. The judgment of Beeler v. Smirl 
is a record of which all subsequent purchasers are bound to 
take notice, and also the execution in that case returned and 
on file, and the acknowledgment by McNair of the deed to 
Clark, on record in open court, is a part of the record im- 
parting notice of sale of the lands to Clark. Kent, in his 
Commentaries, lays it down that “ by analogy to the case of 
registry acts, it is settled that a purchaser of land is bound 
by notice of the judgment, though not docketed. (4 Kent, 
179; 2 Hill. Rl. Est. 431.) 


Pipkin 5 Thomas, for defendants in error. 


The sheriff’s deed offered in evidence was properly exclu- 
ded, because, 

I. It was not properly acknowledged according to the laws 
in force in 1811; no endorsement was made upon this deed. 
It was the duty of the clerk to endorse upon every deed ac- 
knowledged by any sheriff a certificate of such acknowledg- 
ment under the seal of the court, and to enter on the min- 
utes a description of the land sold, the purchase money, and 
the names of the parties to the suit. All of these requisites 
were not complied with in this case. (1 T. L. 121, § 47.) 
The sheriff’s deed to Clark conveyed no title. The convey- 
ance of land under execution by a sheriff is a statutory pow- 
er, and the statute must be pursued, otherwise the convey- 
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ance cannot pass title. (27 Mo. 364.) A sheriff’s deed not 
under seal does not convey title; courts of equity will not, 
by their decrees, carry into effect the incomplete execution 
of statutory powers. (18 Mo. 530; Bright v. Boyd, 1 Sto. 
486.) A court of equity cannot dispense with any of the 
formalities required by statute in the execution of a power. 
(1 Sto. 487; 1 id. Eq.,§ 177; 1 Madd. 35; 2 Met., Ky., 
595.) This acknowledgment was made by an agent (the 
sheriff) under an authority conferred by the Legislature, 
and that authority must be strictly pursued ; any departure 
from the requirements of the statute renders the act done 
absolutely void. (2 Met., Ky., 595.) 

II. The acknowledgment offered in evidence, even if it had 
been endorsed on the deed, was too informal and insufficient 
to pass the title. It does not state who acknowledged the 
deed, nor does it give the name of the plaintiff in the execu- 
tion, which of itself renders the acknowledgment void. (1. 
T. L. p. 121, § 47.) The clerk of the Circuit Court in 1863 
endorses this acknowledgment upon the deed offered in evi- 
dence. How can this court tell whether that is an acknowl- 
edgment of this deed? Clark could have had the sheriff 
and clerk at the time to complete the ackuowledgment. 
(Tanner v. Stine, 18 Mo. 587.) 

III. Neither the sheriff’s deed, notice of sale, nor return 
of the execution, show how many notices were set up, nor 
how long before the day of sale. The deed merely says the 
sheriff advertised the land “ agreeably to law ;” the sheriff 
being a ministerial officer cannot determine what is ‘ agreea- 
ble to law.” He must execute in the right form, or no con 
sideration ever so meritorious will avail. (2 Chance on Pow. 
§ 2987; Sug. on Pow. 370; Zouch v. Walston, 2 Burr, 
1146 ; Earl of Darlington v. Pulteney, Cow. 266.) In cases 
of defective execution of powers, we are carefully to distin- 
guish between powers created by private parties and those 
created by statute. The latter are construed with more 
strictness, and whatever formalities are required by the stat- 
ute must be punctually complied with, otherwise the defect 
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cannot be helped in equity. (3 Meriv. 832; 1 Sto. Eq. § 
96; ex parte Bulteel, 2 Cox, 243; Duke of Bolton v. Wil- 
liams, 2 Ves. Jr. 138; Curtis v. Perry, 6 Ves. 739, 745; 
Mestiar v. Gillespie, 8 Meriv. 821; Thompson v. Leake, 1 
Madd. 89; Thompson v. Smith, 1 id. 395.) The annuity 
act of 17 George III., C. 26, required every memorial of 
an annuity to contain the deed, &c., by which the annuity 
was granted, and if it did not it was void. (Duke of Bolton 
v. Williams, 2 Ves. Jr. 154; 2 Tenn. C. B. 12.) Under the 
ship registry Act of 1834, Geo. III., C. 68, § 16, a certain 
endorsement was required to be made on the certificate with- 
in ten days. Held, in a case where this was omitted, that a 
court of equity could not remedy the defect and the certifi- 
cate was void. (11 Ves. 625; 6 Ves. 745; 3 Tenn. 406; 1 
Mo. 382; R. S. 1835, p. 123, § 30.) This deed not having 
been recorded until after the sale by Moss and wife to King, 
cannot avail against King or those claiming under him. The 
acknowledgment not having been endorsed on the deed until 
1863, and not having been recorded at all with the deed in 
Jefferson county, will not affect Mrs. King, who bought the 
the land in controversy for $1800 in 1856. (22 Mo. 415; 
23 id. 126.) 

IV. The deed of Hardy Ware to Clark & Brinley, dated 
in 1815, cannot avail because plaintiff does not attempt to 
show any contract by Ware to convey said land existing prior 
to the confirmation of 1812. This confirmation was made in 
1812 to the legal representatives of Hardy Ware; and this 
court held, when the case of Allen v. Moss was before this 
court, that Ware had no interest in 1815 in the land, and that 
his deed would convey no title, unless Allen could show a 
contract on the part of Ware to convey this land existing 
prior to 1812. (27 Mo. 364.) 

V. This deed of 1815 was not recorded until 1843, and 
cannot affect King, who bought without notice in 1843. 


Bates, Judge, delivered the opinion of the court. 


This was an action instituted by plaintiff in error against 
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defendants in error, for the recovery of the south haif of the 
United States survey No. 2020, originally confirmed to Har- 
dy Ware’s legal representatives. The case was submitted to 
the court without a jury. On the trial, the plaintiff in error 
read in evidence the confirmation of the land in controversy 
to Hardy Ware’s legal representatives, dated Nov. 12, 1812: 
Deed from Hardy Ware to John Brinley, dated the day 
of October, 1805; decd from Brinley to James Smirl, dated 
the day of October, 1805; copy of deed from Hardy 
Ware to John Brinley and William Clark, dated the 
day of 1815. This last deed was never filed for record 
nor recorded till 1846. It was here admitted by defendants 
that there were regular conveyances from Brinley & Clark 
down to Thomas Allen, plaintiff in error. Plaintiff then 
offered in evidence a deed purporting to be executed by Al- 
exander McNair, sheriff of the district of St. Louis, dated the 
7th day of March, 1812, which deed is in words and figures 
as follows : 

“To all to whom these presents shall come, greeting: 
Whereas, a certain writ of execution on the 13th day of Oc- 
tober, 1811, issued from the office of the clerk of the Court 
of Common Pleas for the district of St. Louis and territory 
of Louisiana, in favor of John C. Beeler, against the goods, 
chattels, lands and tenements of James Smirl, to the sheriff 
of the district of St. Louis, and to the said sheriff of the 
same district delivered, a copy of which said execution is 
hereunto annexed and makes a part and parcel of this deed, 
by virtue of which said writ, I, the said sheriff, did, on the 
13th day of October, 1811, levy upon and seize all the right, 
title, interest and property which the said James Smirl had 
or possessed in and to a certain tract of land situated in the 
district of St. Louis, south-west of the river Merimac and 
the waters thereof, said to contain seven hundred and forty 
acres of land, be the same more or less, which will more 
fully appear by a certificate, a plat of survey recorded in 
Book B, page 352, of the recorder’s office of titles and claims 
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to land, &c., and said to be the same land which was owned 
by John Brinley, who was assignee of Hardy Ware; and the 
same being advertised agreeably to law, the advertisement 
bearing the 13th day of October, 1811, and was on Tues- 
day, the 5th day of November, 1811, being the second day of 
the Court of Common Pleas for said district, and whilst the 
said court was in session, at the courthouse door, exposed 
to public sale to satisfy the writ of execution aforesaid, and 
William Clark was the last and highest bidder for the sum of 
one hundred and twenty-five dollars. Now, therefore, know 
ye, that I, Alexander MeNair, sheriff of the district of St. 
Louis, for and in consideration of one hundred and twenty- 
five dollars to me in hand paid by the said William Clark, 
Ksq., the receipt whereof I do hereby acknowledge, and by 
virtue of authority in me vested by law, I do hereby give, 
transfer, sell and assign to him the said William Clark, Esq., 
all the right, title, interest and property of him the said 
James Smirl, in and to the aforesaid premises; to have and 
to hold the said granted and assigned premises and appurte- 
nances to him the said William Clark, his heirs and as- 
signs forever. In testimony whereof, I, Alexander McNair, 
sheriff as aforesaid, have hereunto set my hand and seal at 
the town of St. Louis, this 7th day of March, 1814. [Sgat.] 
Alexander MeNair, sheriff. Signed, sealed and delivered in 
presence of John C. Sullivan and C. 5. Hempstead.” 

Then comes the execution in due form for $352.40, re- 
turnable to the 4th day of November, 1811; then the adver- 
tisement attached to this deed, advertising said lands for sale 
on the 5th of November, 1811. On the back of said execu- 
tion there appeared the following return: ‘ Received this 
execution July 31st, 1811. A. W. McNair, sheriff.’ Also, 
*¢ Made on this execution from sale of land and corn, as will 
appear from the advertisement here annexed, two hundred 
and twenty-one dollars, and also the costs of the execution, 
and my fees on the collection sum of execution and travel. 
A. W. MeNair, sheriff St. Louis Dis.” Also, * Received of 
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James Smirl, ninety-eight dollars and eighteen cents, being 
the balance of this execution. (Signed,) A. W. MeNair, 
sheriff.” Also, “ Received the balance. E. Hempstead.” 

Plaintiff also read in connection with said sheriff’s deed, 
the deposition of C. S. Hempstead, who swore that A. W. 
MeNair’s name to said deed was genuine, and that he (the 
affiant) signed said deed as a witness thereto, at the request 
of McNair. This deposition was taken October 11, 1856. 
The plaintiff also read in connection with this deed the fol- 
lowing entry, which appears among the proceedings of the 
St. Louis Court of Common Pleas, on the 9th of March, 1812 : 

“Alexander McNair, sheriff, to William Clark. <A deed 
this day acknowledged in open court for a certain tract of 
land situate in the district of St. Louis, south-west of the 
river Merimac and the waters thereof, said to contain seven 
hundred and forty acres of land, more or less, and said to be 
the said land which was owned by John Brinley who was as- 
signee of Hardy Ware, the same land sold by said sheriff, as 
the property of James Smirl, for the sum of one hundred 
and twenty-five dollars.” 

This acknowledgment was never endorsed upon said deed 
until the 15th day of December, 1863, when the clerk of the 
St. Louis Circuit Court endorsed it. 

The plaintiff read in evidence a judgment in favor of Bee- 
ler v. James Smirl, for $320 and costs, dated the 3d day of 
July, 1811. The deed of the sheriff to Clark was never re- 
corded until the 16th day of April, 1846. Plaintiff then 
admitted that Eliza Moss and Mrs. Burgess were the only 
heirs of James Smirl, deceased; that Burgess and wife in 
1843, in consideration of one thousand dollars, sold their in- 
terest in the land in controversy to Thomas Moss, the 
husband of Eliza Moss; that Thomas Moss and wife, by 
their deed, in consideration of two hundred dollars, ex- 
pressed in the deed, conveyed the south half of said survey 
to John B. King; said deed was dated the day of . 
1843, and duly recorded during that year; that John B. 
King, for an expressed consideration of seven hundred dol- 
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lars, sold said land to Theo. Maria Palmer, by deed dated the 
day of , 1846, which was also duly recorded ; that 
Theo. Maria Palmer, for a consideration of thirteen hundred 
dollars, conveyed to A. E. J. King said land by deed, dated 
the day of , 1856, which was duly recorded. 

The plaintiff in his petition charged that these deeds of 
Moss to King, &c., were all without any money considera- 
tion, but no evidence whatever was offered to support such 
charge; but the deeds went before the court expressing the 
various considerations as above unimpeached. 

The court upon this state of the evidence declared the law 
as follows : 

1. The land having been confirmed to Hardy Ware’s legal 
representatives in 1812, and Hardy Ware having sold to 
Clark and Brinley in 1805; and there being no evidence of 
any contract on the part of Hardy Ware to convey said land 
existing before said confirmation, the deed of Hardy Ware 
to Clark and Brinley is inoperative and conveys no interest. 

2. Even if the deed of Ware, in 1815, was effectual to con- 
vey any interest in the land to the grantees, still such deed, 
not having been recorded until 1846, is void as against Mrs. 
King, who derived title through Moss and wife in 1843, with- 
out notice of said deed of 1815. 

3. The sheriff’s deed dated the day of March, 1812, 
not being acknowledged according to law, is inoperative and 
void, and does not divest Smirl of the title to said land. 

4. Even if the sheriff’s deed is valid to convey the inter- 
est of Smirl, still, not having been recorded till 1846, it is 
void as against King. 

5. The judgment should be for defendants. 

Judgment was then duly entered for defendants. The 
plaintiff then moved for a review and a new trial, which 
being overruled, he brings the case to this court by writ of 
error. 

1. It was settled in the case of Allen v. Moss. 27 Mo. 854, 
that the deed from Hardy Ware to Brinley and Clark, of 
1815, did not constitute them the representatives of Ware, so 
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that the confirmation would enure to their benefit ; and con- 
sequently Allen, who claims under them, acquired no title by 
virtue of that deed. 

2. In that case the sheriff’s deed to Clark was held to be 
ineffectual to transfer to him any interest in the land. 

In this case an attempt has been made to cure that defect, 
by showing an entry on the minutes of the court made about 
five months after the date of the deed, and which is copied 
in full in the statement, and also an endorsement on the deed 
of the acknowledgment, which endorsement was made by 
the clerk of the St. Louis Circuit Court on the 15th day of 
December, 1863. The statute in force at the time (T. L. p. 
120-1) required the sheriff to “ give the buyer a deed duly 
executed and acknowledged in court,” which would be effect- 
ual to pass title to the purchaser, and required the clerk 
“to endorse upon every deed acknowledged by any sheriff 
a certificate of such acknowledgment and under the seal of 
the court, and to enter in the minutes a description of the 
lands and tenements sold, the purchase money, and the 
names of the parties to the suit.” 

It is very easy to understand what the statute intended 
that the sheriff and clerk should each do, but it is not quite 
so easy to determine what omissions by either of them affect 
the validity of the deed asa conveyance. To be effectual, 
the deed must have been acknowledged in court, and the 
best evidence of that fact would be the certificate of the fact 
endorsed upon the deed itself, as the law required; and this 
is wholly wanting. (It is merely absurd to suppose that 
another clerk of another court, after the lapse of fifty years, 
could certify the acknowledgment. ) 

Admitting for the present (but not so deciding) that the 
fact of the acknowledgment in the court can be established 
by showing the entry on the minutes, which the law required 
the clerk to make, yet the entry here shown does not com- 
ply with the requirements of the law. Passing over other 
more doubtful objections to it, it is sufficient to say that it 
does not give “ the names of the parties to the suit,” and it 
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cannot be said that anything is immaterial which the law 
positively requires. And, indeed, were it permitted to rea- 
son upon the sufficiency of that minute as evidence of the 
acknowledgment of the deed, it might well be maintained 
that the deed then acknowledged is not identified with that 
now produced in court. A defective entry or no entry might 
not invalidate the deed; but when the entry is produced as 
evidence of the fact of acknowledgment, it must appear to 
be such as the statute required. 

The Circuit Court therefore did not err in declaring that 
the deed was not acknowledged in court, and that it was in- 
operative to pass the title of Smirl. 

Judgment affirmed. Judges Bay and Dryden concur. 
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GeoRGE GREENE, Defendant in Error, v. Martin GALLAGHER, 
Plaintiff in Rrror. 


Practice—Trial—Evidence.—The evidence offered at the trial must be appli- 
cable to the issues made by the pleadings. 

Practice—Objections to Evidence.—Where objections are offered to the admis- 
sion of evidence, the reason for the objection must be stated. 

Practice—Amendment.—Amending the pleadings at the trial, is a matter with- 
in the sound discretion of the court. 


Error to St. Louis Circuit Court. 


R. F. Wingate, for defendant in error. 


C. D. Colman, for plaintiff in error. 


Bates, Judge, delivered the opinion of the court. 


This action was brought to recover as damages the value 
of several articles of personal property of the plaintiff, which 
came to the possession of the defendant, and which he re- 
fused to deliver to the plaintiff when requested. The an- 
swer denied the plaintiff’s right to the property, and averred 
“that the goods and chattels aforesaid are the property of 
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the estate of William Gallagher, deceased, intestate, whose 
widow and administratrix by her subsequent marriage with 
the plaintiff forfeited her letters of administration ; that an 
administrator de bonis non had been since appointed, to whom 
the defendant had delivered the goods and chattels aforesaid 
as required by law, or if he hold them, or any part of them, 
holds them as bailee of the said administrator.” 

From the evidence given at the trial it appeared that the 
plaintiff had married the widow of William Gallagher, and 
they lived at the same place where said William had lived in 
his lifetime, and had there the property, the subject of dis- 
pute ; some of which he had bought himself, some of which 
his wife had bought during her widowhood, and a few arti- 
cles of inconsiderable value had been the property of Wil- 
liam Gallagher, which were retained by the plaintiff’s wife 
as widow of William Gallagher, deceased. The defendant, 
who was a son of William Gallagher, lived at the same place, 
and having a quarrel with the plaintiff, drove him away and 
refused to deliver to him the property. 

During the progress of the trial the defendant offered to 
prove that the articles purchased by plaintiff’s wife during her 
widowhood were purchased with money of the estate of Wil- 
liam Gallagher, deceased. Upon objection of the plaintiff, 
the court excluded this evidence, with obvious propriety. 

The defendant also offered to prove that the property 
bought and taken to the place by the plaintiff, was bought by 
the defendant and plaintiff as partners ; which was excluded 
by the court with like propriety. The defendant had set up 
by his answer, that the whole of the property belonged to the 
estate of William Gallagher. The defendant then asked 
leave to amend his answer so as to set up that some of the 
property belonged to him and the plaintiff as partners. 
Leave to amend was refused. The court apparently exer- 
cised its discretion soundly in refusing the leave to amend. 
When the original answer is remembered, it appears to be 
certain that the proposed amendment was not “in further- 
ance of justice.” 
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The defendant then offered to prove that all of the prop- 
erty had been taken by the then administrator of William 
Gallagher, and sold by him, and the price at which it was 
sold at public auction. This was properly excluded. His 
answer set up that he himself had delivered it to the admin- 
istrator ; and if so, that was no defence. If it was the prop- 
erty of the plaintiff, he had no right to deliver it to the ad- 
ministrator; if it was not the plaintiff’s property, it was 
immaterial who had acquired possession of it; and the auc- 
tion sale of property, the title to which was in dispute, was 
no evidence of the value of the property. 

The plaintiff then offered in evidence a copy of the inven- 
tory of the estate of William Gallagher, as filed in the pro- 
bate court, to which the defendant objected, and the objec- 
tion was overruled. The record does not show the grounds 
of the objection, and therefore it cannot be reviewed. 

The court gave several instructions at the instance of the 
plaintiff, to which no objection was made or exception taken 
by the defendant. 

The defendant asked several instructions, -all of which 
were refused. The four first had reference to the proof of a 
demand of the property by the plaintiff from the defendant, 
and were properly refused because a demand was admitted, 
it having been stated in the petition and not denied in the 
answer. The fifth and sixth were inapplicable to the case 
made in evidence, and the last was that there was no evi- 
dence of the value of one of the articles of property in dis- 
pute. The bill of exceptions does not give the evidence in 
detail, but only the substance of it, and contains a statement 
as to all of the property, that “the plaintiff also adduced 
proof tending to establish the value of said property at the 
time charged to have been converted by the defendant.” 
Clearly the instruction was properly refused. 
Judgment affirmed. Judges Bay and Dryden concur. 
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Strate or Missouri, Respondent, v. CHartes F. WILLIAMS 
AND JoHN Howarp, Appellants. 


Crimes—Larceny.—If a bailee obtain possession by delivery under a pretence 
of hiring, but with the actual design of depriving the original owner of his 
property, he is guilty of the crime of larceny. If he bring the property 
into this State, he can be here indicted and punished. (R. C. 1855, p. 637.) 


Appeal from St. Louis Criminal Court. 


S. Voullaire, for respondent. 
R. L. Farnsworth, for appellant. 


The defendants say they were two soldiers, who had been 
in the service; Williams had been in the service about two 
years and two months as a recruiting officer; was a great 
favorite in his company; while recruiting he was delayed 
two or three days, and in consequence was ordered under 
arrest by his superior officer; resenting the indignity, he re- 
signed. A breach of trust committed in Illinois and a con- 
version in Missouri, is not, nor can it be a felony in Missouri. 
The State of Missouri cannot create crimes, or laws making 
acts criminal, in the State of Illinois, or outside of its own 
limits. A bailment in a foreign jurisdiction, and a conver- 
sion in this State, constitute the two separate material parts 
of an offence, both parts of which are equally and absolutely 
essential and indispensable. Until you follow them to this 
State, you find no evidence of the crime of larceny; all the 
overt acts showing a felonious intent, if such there were, 
were done here. 

No felonious intent can be established by subsequent acts 
or facts alone, whenever that is the naked question. (People 
v. Anderson, 14 John. 295-6.) There is no better settled 
rule of law than that all crimes are strictly local. In the 
language of the books, “All crimes are local.”’ In other 
words, the prosecution of them can only be carried on in the 
county of their commission. A grand jury cannot inquire 
concerning them except in such county; and if a county is 
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divided, a criminal act, done before its division in the part 
which is created a new county, must be prosecuted in the 
new. The offence is against the State; the trial in the new 
county. (Bish. Crim. L., § 552; 17 authorities quoted.) 

“There are some crimes requiring for their constitution 
the concurrence of two or more separate intents. Thus in 
larceny there must be, 1. An intent to trespass on another’s 
personal property; 2. This not alone being sufficient, there 
must be added the further intent to deprive the owner of his 
ownership therein.” (Bish. Crim. L., § 251.) “ The first in- 
tent to trespass on another’s property here is wanting, for 
the persons who are defendants obtained possession as bail- 
ees in the State of Illinois of the horse alleged to be stolen, 
and bailees under contract cannot become guilty of larceny 
of goods while the relation subists, because they have posses- 
sion of the goods in distinction from a custody.” (2 Bish. 
Crim. L., § 729.) Then the second and further intent essen- 
tial and indispensable to constitute the offence happened in 
another State ; being in this State, and hence as there could 
be no larceny in this State while it was only a bailment, nor 
until actual conversion, there was no complete larceny com- 
mitted until the conversion in this State. We think we have 
this precise principle adjudicated and settled by the au- 
thorities. 

The defendants were not charged in the indictment spe- 
cially as bailees, so they are not liable under any statute of 
this State concerning larceny or embezzlement by bailees, 
for it is expressly decided that such bailees must be charged 
specially as such; (Hammond v. The State, 5 Mo. 260;) so 
are all the precedents. Whar. Prec. §) 468-69, and these 
decisions are not in conflict with Norton v. The State, 4 
Mo. 460. 


Bay, Judge, delivered the opinion of the court. 


At the July term, 1864, of the St. Louis Criminal Court 
the defendants were indicted for grand larceny, and upon 
conviction sentenced to the penitentiary for the term of seven 
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years. —_ the we it was shown sata on the 9th of ius 
1864, defendants put up at a hotel in Carlisle, Illinois, kept 
by one Truesdale; that Truesdale kept in connection with 
the hotel a livery stable, and defendants applied to him to 
hire a horse and buggy, alleging that they wanted to go to 
Greenville, about twenty miles north of Carlisle, and would 
return next day. Truesdale furnished the horse and buggy 
and defendants left about one o’clock P. M., and instead of 
going to Greenville went to St. Louis, driving all night and 
reaching St. Louis early next morning. Within a few hours 
after their arrival in St. Louis, they sold the horse and bugg 
for eighty dollars. It was also in proof that the horse had 
the appearance of having been driven very hard. They 
stated to the purchaser that the property belonged to them, 
and that they were from Missouri. 

Williams introduced evidence of good character, and from 
the statement of his own witnesses it appeared that his real 
name was George D. Caton, Williams being an assumed 
name. The other defendant also passed under an assumed 
name. It is insisted by the counsel for the defendants, that the 
evidence does not disclose a case of larceny, but simply a 
trespass or breach of trust; that defendants obtained the 
property in Illinois as bailees, and that the relation of bailee 
subsisted until the sale in St. Louis, and so subsisting, the 
offence was not completed in Illinois. 

It is well settled that larceny may be committed of goods 
obtained from the owner by delivery, if it be done animo fu- 
randi. In Pear’s case, 2 East’s P. C. 685, it was held that 
the hiring a horse on pretence of taking a journey, but in 
truth with intent to steal it, and evidencing such felonious 
intent by selling the horse, was larceny. 

In Spencer’s case (Lew. ©. C. 197) the prisoner went to 
the house of the prosecutor and asked him if he let horses 
out to hire, and if he could have one to go to Stockport, a 
distance of about seven miles. Prosecutor let him have a 
mare, and prisoner mounted her and rode away, but in a dif- 
ferent direction from Stockport, and the next day offered the 
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mare for sale, alleging that she belonged to him. Bayley, 
J., charged the jury that if a person gets possession of a horse 
by hiring, meaning at the time not to use it for the purpose 
for which he states he hired it, but to endeavor to make it 
his own, he is guilty of stealing. ‘In these cases (said the 
learned judge) the guilt or innocence of the party depends 
upon what passed in his mind at the time, and this is to be 
inferred from circumstances; if you find, that, instead of 
going to the place where he stated he was going, he went 
elsewhere, it raises a presumption that he meant to deprive 
the original possessor of the horse.” 

The doctrine of those cases has been fully recognized by 
our own courts. We do not contend that a bailee who ob- 
tains possession without a fraudulent intent, can be charged 
with larceny by reason of subsequent conversion to his own 
use ; but we hold that if he obtains possession by delivery un- 
der a pretence of hiring, but with the actual design of 
depriving the owner of his property, he is guilty of the crime 
of stealing. 

The question of intention is a question of fact to be deter 
mined by the jury from the circumstances surrounding the 
transaction, and in the case at bar the question was submit- 
ted to the jury in the 3d and 6th instructions given by the 
court. The jury found against the defendants, and we are 
at a loss to perceive how they could have found otherwise ; 
for, in our judgment, it is clear that the larceny was com- 
plete in Illinois, and the fact of selling the property in St. 
Louis only furnished additional evidence of the fraudulent 
intention of the parties in the original taking. It is stated 
in the brief of defendants’ counsel, that the facts given in evi- 
dence were not controverted by defendants, and as these 
facts established an undoubted case of larceny, we see no ne- 
cessity for criticising the action of the court below in refu- 
sing to give the instructions asked by defendants. Whether 
the crime of larceny committed in one State can be trans-_ 
planted with the goods into another State, so as to become 
an offence against and punishable in the latter State, is a 
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mooted question, and has given rise to many conflicting 
opinions ; but no such question can arise in this case, for it 
is expressly authorized by the 3d sec. of the 9th art. of our 
Act relating to crimes and punishments. (CR. C. 1855, p. 
637.) 

The other judges concurring, the judgment of the Crimi- 
nal Court will be affirmed. 


——-+-2 6o>—— 


GABRIEL LATRIELLE, Appellant, v. Francis X. Dor LEQus, 
Respondent. 


Judgment—Record—Appearance.—The record of a judgment in petition, which 
recited that all the parties named had been duly notified of the suit, is con- 
clusive. 

Judgment—Irregularity.— Although a judgment, that partition be made, entered 
at the first term be irregular, it will not render the judgment void, and the 
title acquired under such judgment is good. 


Appeal from St. Charles Circuit Court. 


H. C. Lackland, for appellant. 


The only question in this case is, whether the judgment 
in the partition suit between Francis Yosti and the heirs of 
Gabriel Latriclle, deceased, is valid or not. No principle is 
better settled in law than that a void judgment may he ques- 
tioned in a collateral proceeding. The judgment in partition 
is null and void for the following reasons, to-wit : 

There was no valid appointment of guardian ad li/em 
for the plaintiff in this swtit, and his infant brothers and sis- 
ters. The proceeding was under the law of 1835. (R.C. 
1835, p. 426, §§ 87-8, and p. 456, §§ 17 to 27, inclusive.) 
It is only when the infant is made a plaintiff that a guardian 
is appointed before any other step in the suit; where the in- 
fant is made a defendant, he must be served with notice of 
the suit before the appointment of guardian. (Hendricks v. 
McLean, 18 Mo. 37-8; Jennings v. Jennings, °2 Abb. Prac. 
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R. 6, &.; Lyle v. Smith, 13 How. Prac. 105, 107; Green- 
up’s Rep. v. Bacon’s Ex., 1 Mon. 109; Shaefer v. Gates and 
wife, 2 B. Mon. 453, 455-6; Fox et al. v. Cosby, 2 Call, 1, 
3; Daniel, &c. v. Hannagan,5 J.J. Marshall, 49; Heirs, &c., 
of St. Clair v. Smith & Millikin, 3 Ohio, 364; Hodges v. 
Wise, 16 Ala. 509, 513, 514; Williams v. Morton, 38 Maine, 
3 Heath, 47; E. B. v. E. C. B. 28 Barb., N. Y., 299 & 302; 
Gray v. Palmer, 9 Cal. 616, 657, 638.) 

No inference of the presence and acceptance of Fulkerson 
can be made from the wording of the record. The regular- 
ity cannot be presumed because judgment was rendered in 
the case. (Smith v. Ross, &c., 7 Mo. 463, &.; Anderson 
v. Anderson, 25 Mo. 879; Harris v. Stanton, 4 Ind. 122-3 ; 
Boyland v. Boyland, 18 Ill. 551-2-3; Chester v. Miller, 13 
Cal. 558 ; Kimbal v. Merrick, 20 Ark. 12; Dean v. McKin- 
stry, 2 Sme. & Marsh. 213; Miller v. Ewing, 8 id. 421; Kd- 
wards v. Toomer, 14 id. 76.) 

The only service was on Fulkerson; if there was no guar- 
dian, these minors were not in court ; the court had no juris- 
diction of their persons, and the whole proceeding as to them 
was “ coram non judice” and a nullity. If it were other- 
wise, a designing, scheming person could procure a small in- 
terest in the estate of orphans, pretend to have a guardian 
appointed, and cheat the infants out of the inheritance left 
them by the prudence and foresight of their parents. (7 
Mo. 463, &c.; Bascom v. Young, 7 Mo. 7; Anderson v. 
Brown, 9 Mo. 638 & 641; Bobb v. Graham, &c., 4 Mo. 222; 
Webster v. Reid, 11 How. 437, 459, 460; Hickey’s Lessee 
v. Stewart, 8 How. 756; Flynn v. Rhodes, 12 La. An. 239; 
Pugh v. Pugh, 9 Ind. 132, 185; McDaniel v. Carroll, 19 III. 
226, 228; Rogers v. McLean, 31 Barb., N. Y., 304.) 

The judgment was given against the said infants in ques- 
tion, as pro confesso, without any proof being offered, and 
there was no appearance or confession, or pleading of the 
parties in question. (R. C. 1835, p. 425, §§ 18,14; Heath’s 
Adm’r vy. Ashly’s Adm’r, 15 Mo. 393, &c.; Ripple v. Gil- 
born, 8 How. Prac. 456; Revely v. Skinner, 33 Mo. 98; 
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Masterson v. Wiswould, 18 Ill. 48; Carr v. Fielden, 18 Ill. 
77; Johnson v. Shaw, 81 Ala. 592; Chandler v. McKinney, 
6 Mich. 217.) 

Neither Gabriel Latrielle, the plaintiff in this case, nor 
any of his brothers or sisters, were made parties in law to 
the proceedings of said partition suit; they are not there- 
fore bound by said proceedings. This is a well established 
principle of law, and is very strict in its application, espe- 
cially when infants are concerned. This last point is a gen- 
eralization of the others. 


Krekel & Bruere, for respondents. 


I. It appears first, that, the St. Charles Circuit Court, in 
which the proceedings of partition were had, was a court 
having competent jurisdiction over the subject matter. (R. 
C. 1835, p. 422,§ 1.) Second, that said court rendered 
a judgment which on its face is binding upon plaintiff, his 
name appearing as one of the defendants to it, whom the 
judgment states as having all been duly notified, and that an 
order of sale was made by virtue of which the land in liti- 
gation was sold by the sheriff of St. Charles county. 

II. Such a judgment cannot be impeached and called in 
question in a collateral proceeding, but can only be set aside 
by the same court or reversed by some superior tribunal in 
a direct proceeding, and within the time prescribed by law. 
“The purchaser is not bound to look beyond the judgment 
and order of sale, if the facts necessary to give jurisdiction 
appear on the face of the judgment,” is the well established 
rule for the protection of purchasers on the faith of judicial 
process. (Voorhees v. The Bank of the U. S.,10 Pet. p. 
449, where this question was fully discussed; American 
Leading Cases, 733, 737, and the cases there cited; Foot v. 
Stevens, 17 Wen. 483; Cook v. Darling, 18 Pick. 393 ; 
Granger v. Clark, 22 Maine, 128; Town of Huntington v. 
Town of Charlotte, 15 Verm. 16; also, Hendrickson, Adm’x, 
v. St. Louis & Iron Mount. R.R., 84 Mo. 190; Fullbright v. 
Cannefox, 30 Mo. 429; Jourden v. Meier, 81 Mo. 44; 
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Shields v. Powers, 29 Mo. 318 ; Dutcher v. Hill, 29 Mo. 273; 
Creath v. Smith, 20 Mo. 115 ; Draper v. Bryson, 17 Mo. 83. 


III. The objections of plaintiff to the judgment are either 
to the jurisdiction over plaintiff, his brothers and sisters 
(who were then minors), or to the regularity of the judg- 
ment. The proceedings of partition were commenced Octo- 
ber, 1543; therefore, under the partition law of 1835, as 
amended by the act of February 15th, 1841. R. C. 1835, 
p. 425, § 51, declares that the conveyances executed under 
said act by the commissioners, shall be a bar, both in law and 
equity, against all persons interested in such premises who 
shall have been parties to the proceedings, and against all 
other persons claiming from such parties or either of them. 
By the act of 1841, p. 108, § 1, all sales, reports and other 
subsequent acts to be done by the commissioners were to be 
made by the sheriff. The sheriff’s deed, then, is a bar to all 
parties to the proceedings, and the question simply is, have 
plaintiff, his brothers and sisters, been parties to the pro- 
ceedings ? 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment for an undivided interest in 
a tract of land in the county of St. Charles. The plaintiff 
having made a prima facie case, the defendant in order to 
show title in himself gave in evidence a sheriff’s deed of the 
premises, made upon a sale under a judgment in partition to 
which the plaintiff was a party. The only questions pre- 
sented are as to the validity of that judgment. Whatever 
error may have occurred in the course of the proceedings, if 
the judgment be valid, it is sufficient to support the deed. It 
is objected to the judgment that the plaintiff, who was then 
a minor, was not properly a party, because he had no notice 
of the proceeding. The record of that judgment shows first 
the style of the cause in which Francis Yosti is petitioner v. 
Marie Louise Latreille and a number of others, among 
whom are William N. Fulkerson, guardian ad litem of Ga- 
briel Latrielle (the plaintiff). It then states that Francis 
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Yosti filed his petition, &c., and that “it appearing to the 
court that all of said defendants have been duly notified of 
this application, the court proceeds to ascertain and deter- 
mine the rights, titles and interests of the parties,’ inclu- 
ding the plaintiff herein, and renders judgment that parti- 
tion be made. 

This record, imparting absolute verity, is conclusive that 
all of the defendants had been duly notified of the applica- 
tion, and that the plaintiff herein was one of the defendants 
represented by his guardian ad litem, Fulkerson. At the 
next term of the court the parties appeared, and it ap- 
pearing that partition in kind of the premises could not be 
made without great prejudice to the owners, the final judg- 
ment was rendered for the sale of the property. Although 
the judgment that partition be made was rendered at the 
first term, that, if it be an irregularity, was not such as to 
render the judgment void. 

The Circuit Court, therefore, did not.err in declaring the 
judgment in the partition suit valid, and that concluding the 
case the judgment is affirmed. Judges Bay and Dryden 
concur. 


———-+36007-——— 


Strate OF Missouri, Defendant in Error, vy. MicHaEL Ductos, 
Plaintiff in Error. 


Indictment—Limitations.—An indictment for a felonious assault found at the 
May, term, 1864, charged that the offence was committed in May, 1860, 
and to avoid the limitation of three years, alleged the finding of an indict- 
ment at May term, 1860, which was quashed at the May term, 1864. Held, 
that the defect in stating the proceedings upon the previous indictment, did 
not tend to the prejudice of the rights of the defendant upon the merits, 
and that a motion to quash was properly overruled. (R. C. 1855, p. 1176, 
§ 27, and R. C. 1855, p. 1211, § 29.) 


Error to Washington Circuit Court. 


M. Conger, for plaintiff in error. 


The statute provides that no person shall be tried or pun- 
16—VOL. xxxv. 
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ished for any felony, other than as specified in R. C. 1855, 
p- 1211, § 29, unless the indictment be found within three 
years from the commission of the offence. (R. C. 1855, p. 
1211, § 26.) If the first indictment be quashed, the second 
should state the proceedings, with precision and certainty, 
had under the first, required in original proceedings. (2 
Mo. 147.) 

When the first indictment is quashed, the second should 
lay the offence on a day within the time limited by law for 
the prosecution of the offence; and on the trial the State 
should make it appear and show the facts which brings it 
within the statute of limitations. (2 Mo. 147.) The pris- 
oner being discharged under the first indictment, was held 
to answer the second indictment after the grand jurors were 
sworn, thereby depriving the prisoner of his right of chal- 
lenge, as provided in the R. C. 1855, p. 1167. 


S. Voullaire, for defendant in error. 
Bay, Judge, delivered the opinion of the court. 


At the May term, 1864, of the Washington Circuit Court, 
defendant was indicted for a felonious assault upon one Si- 
mon 0. Farrell, and at the same term tried and convicted. In 
due time he filed his motion in arrest of judgment, which 
being overruled, he prosecutes his writ of error. It is insist- 
ed by the defendant that the indictment is bad, and the 
court below erred in overruling the motion to quash. Un- 
der our statute no person can be tried, prosecuted or pun- 
ished for an offence of this character, unless the indictment 
be found within three years after the commission of the 
offence; but when any indictment or prosecution shall be 
quashed, set aside, or reversed, the time during which the 
same was pending is not computed as part of the time of 
the limitation prescribed for the offence. (R. C. 1855, p. 
1211.) 

The indictment in this case charges the offence to have 
been committed on the 24th May, 1860, but states that the 
defendant was indicted at the May term, 1860, of the same 
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court, for the same offence, and that at the May term, 1864, 
the indictment was quashed. 

It is contended by the prisoner’s counsel that the latter al- 
legation to prevent the bar of the statute of limitations is 
not made with sufficient certainty and precision, and he cites 
as authority an early case of this court (State v. English, 2 
Mo. 147) in which it was held that the second indictment 
should state the proceedings under the first with all the cer- 
tainty required in charging the commission of the offence ; 
but since that decision the law making power has been con- 
stantly striving to simplify, as far as is consistent with jus- 
tice, the rules of criminal pleading; and it is now provided 
by statute that no indictment shall be deemed invalid, nor 
shall the trial, judgment or other proceedings therein be 
stayed, arrested, or in any manner affected by reason of any 
defect or imperfection which does not tend to the prejudice 
of the substantial rights of the defendant upon the merits. 
(2 R. C. 1855, p. 1176, § 27.) In this case the failure to set 
out with more precision the proceedings with reference to 
the first indictment, could in no sense tend to the prejudice 
of the substantial rights of the defendant. 

The judgment will be affirmed; the other judges’ con- 
curring. 


—__+e6e,———- 


Hiram CritrenDEN, Appellant, v. THomas LEITENSDORFER et 
al., Respondents. 


1. Ejectment — Conveyance—Judgment—E xecution— Variance.—The sheriff’s deed 
upon the sale of land, under an execution which varies from the judgment 
in the names of the parties plaintiffs and defendants, and in the amount of 
the jndgment, is fatally defective, and passes no title. 

2. Ejectment—Judgment Lien—Attachment.—W here the lien of the judgment, 
in a suit by attachment to which the defendants had appeared, has expired, 
the purchaser under the execution takes only such title as the defendants 
had at the date of the issue of the execution. Dryden, Judge, dissenting. 


Appeal from St. Louis Court of Common Pleas. 


Knox § Kellogg’, for appellant. 
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The appellant contends that the sheriff’s deed to him 
vested in him all the interest that Eugene Leitensdorfer had 
in the property conveyed, at the time the attachments were 
levied. That the partition in a suit instituted March 18, 
1852, was wholly inoperative so far as the appellant is con- 
cerned ; that appellant’s title was derived under judgments 
and executions in suits by attachment, suits instituted in the 
month of February, 1849; that the property was attached 
in said month of February, and that the attachments were a 
lien upon the property sold up to the time of the sale. The 
interest purchased by the appellant was an undivided inter- 
est, and no partition, in a suit instituted for partition after 
the property was attached, is binding upon appellant. 

It is in the power of this court, in furtherance of justice, 
to amend the clerical error by reason of which the respond- 
ents contend that the appellant acquired no title under the 
sheriff’s deeds in the case of Campbell v. Leitensdorfer. (R. 
C. 1855, pp. 1256, 1257, 1255, § 16, 19, 20, 23.) 


E. Casselberry, for respondent. 


Objections to first deed. The deed recites that on December 
24, 1849, judgment was rendered in favor of Robert Camp- 
bell, surviving partner of William & Robert Campbell, 
against Eugene Leitensdorfer, Jacob Haughton, Antoine 
Vien, Aaron Bowers and Euphrosine Leitensdorfer, for 
$7.600.76. This is all wrong; the judgment was in favor of 
both of the Campbells against Eugene Leitensdorfer and Ja_ 
cob Haughton, and no others, and judgment is for $7,676.00. 
The sale is under a new levy and not under the attachment ; 
an imperfect sheriff’s deed cannot be perfected by a court. 
(Morean v. Detchmendy, 18 Mo. 522.) 

There is no such judgment as the one described in the ex- 
ecution attached to the deed, neither as to parties plain- 
tiff nor defendant, nor as to amount. The amount stated 
is $7,600.76; it ought to have been $7,676.00. This is a 
fatal variance. 

The second claim of title is under the sheriff’s deed dated 
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April 21, 1854, under sale of April 11, 1854, recorded May 
12, 1854; judgment June 10, 1850, in case of Hiram Crit- 
tenden against Eugene Leitensdorfer and Jacob Haughiton, 
for $2,195.21. The execution was issued after three years 
from the time of the rendition of the judgment. The sale 
was under the new levy, and not on the attachment. The 
sheriff’s deed is dated December 4, 1855, based on an exe- 
cution issued on the above judgment of Crittenden against 
Leitensdorfer and Haughton, and recorded January 12, 1856. 

There is no judgment of the kind recited in the deed ; it 
says a judgment of June 10, 1850, in the case of Hiram Crit- 
tenden against Eugene Leitensdorfer alone; it should have 
been against Eugene Leitensdorfer and Jacob Haughton. 
The court cannot correct an imperfect sheriff’s deed. (18 
Mo. 522.) The space of five years had elapsed before the 
time of issuing the execution. 


Bates, Judge, delivered the opinion of the court. 


This is a suit for partition. The plaintiff claimed to rep- 
resent and own the interest of Eugene Leitensdorfer, one 
of the sons of John Eugene Leitensdorfer, deceased, in sev- 
eral different tracts of land; and that the defendants, who 
are the widow and other children of said John Eugene, 
owned the other undivided interests in said tracts. The 
plaintiff derived his title through several sheriff’s deeds, and 
at the trial of the case, after instructions had been given by 
the court, he took a non-suit, and after an ineffectual motion 
to set it aside, brings the case to this court. 

1. The court gave an instruction as follows: ‘ The plain- 
tiff takes no title under the sale on the Campbell execution, 
for the reason that there is no such judgment as that recited 
in it; there is a fatal variance between the execution and 
the judgment.” 

The Campbell execution, referred to, recited that, ““Where- 
as, Robert Campbell, surviving partner of William and Rob- 
ert Campbell, on the 24th day of December, 1849, recovered 
against Eugene Leitensdorfer, Jacob Haughton, Antoine 




















ST. LOUIS. 


Crittenden v. Leitensdorfer et al. 








Vien, Aaron Bowers, and Euphrosine Leitensdorfer, the sum 
of seven thousand six hundred dollars and seventy-six cents,” 
&c. The plaintiff gave in evidence the record of a suit of 
William Campbell and Robert Campbell against Eugene Lei- 
tensdorfer and one Haughton, (whose first name is written in 
some places Joab and in others Jacob,) by attachment, both 
of the defendants being non-residents and not served with 
process, and in which suit there was judgment by default on 
the 30th day of November, 1849, and inquiry of damages 
and final judgment on the 24th of December, 1849, for seven 
thousand six hundred and seventy-six dollars. Afterwards, 
William Campbell having died, the judgment was revived 
on the 10th day of December, 1853. (it appears from tie 
sheriff’s return to the attachment, that he notified the tenants 
and persons in possession of the real estate attached, to-wit : 
Thomas Leitensdorfer, Frayne Leitensdorfer, Abram Cool, 
and J. J. Asmuth, that he had attached the same.) The 
judgment given in evidence varies from that recited in the 
names of the plaintiffs, the names of the defendants, and the 
amount recovered; this constitutes, as the lower court deci- 
ded, a fatal variance. It is impossible to identify the judg- 
ment given in evidence with that recited in the execution. 

2. The plaintiff also gave in evidence a judgment in his 
own favor against Eugene Leitensdorfer and Haughton. This 
suit was begun by attachment and the same lands were at- 
tached. The defendants appeared to the action, and a gen- 
eral and special judgment was rendered against them on the 
10th day of June, 1850. On the 10th day of March, 1854, 
an execution issued on that judgment, under which the 
plaintiff bought the lands and received a sheriff’s deed there- 
of. And again, on the 9th of November, 1855, another exe- 
cution issued on the same judgment, and under which the 
plaintiffagain bought the lands and received a sheriff’s deed 
thereof. In the mean time, in 1852, Eugene Leitensdorfer, 
and the other representatives of the deceased John Eugene 
Leitensdorfer, had made partition of their lands, and the share 
of said Eugene had been set off to him in severalty. 
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The court then gave the following instruction: ‘The 
sheriff’s deeds to the plaintiff, under his judgment against 
Eugene Leitensdorfer and others, pass the interest which 
said Leitensdorfer had had in the premises sold and con- 
veyed, but plaintiff took Leitensdorfer’s interest in the con- 
dition it was at the date of the issuing of the first execution 
under which the sale was made, and not in the condition it 
was when the writ of attachment was levied, and this for the 
reason that the lien of the judgment had expired when the 
executions (under which the sales were made) were issued, 
and therefore the plaintiff is only entitled to such portions of 
the premises as belonged to said Leitensdorfer after the par- 
tition of the premises.” 

The statute enacts that liens of judgments shall com- 
mence on the day of the rendition of the judgment, and 
shall continue for three years; the language applies to all 
judgments; no exception is made, nor reason perceived why 
an exception should be made in the case of a judgment in a 
suit commenced by attachment. The instruction was cor- 
rect. 

3. The defendants set up that one of the tracts of land 
was the separate property of the widow of Leitensdorfer. 
The only instructions given having reference thereto were 
given at the instance of the plaintiff, and of course he does 
not complain of them. 

4. One of the defendants set up title in himself to the 
lands which had been set off to Eugene Leitensdorfer, with 
a great many averments of matters which had nothing to do 
with the questions which alone could be decided in this case, 
and actually prayed that the plaintiff be forever enjoined 
from setting up any claim under his said sheriff’s deeds. It 
is suggested that the lower courts might save themselves 
much annoyance by striking from the pleadings in partition 
cases, the long, tedious and impertinent statements de omni- 
bus rebus et quibusdam aliis, with which they are frequently 
stuffed. 


Judgment affirmed; Judge Bay concurs. 
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DrypeEn, Judge. On the second point decided in the opin- 
ion in this case, I am not satisfied. I incline to the opinion 
that the duration of the lien in an attachment suit, so far as 
the property attached is concerned, is not limited by the gen- 
eral law which restricts the liens of judgments to three years 
from and after the rendition of the judgment. (R. L. 1845, 
§ 5, p. 622.) The lien in attachment suits, as to the prop- 
erty attached, commences not with the rendition of the judg- 
ment, but with the levy of the attachment, and the lien in 
such cases is an attachment lien, not a judgment lien. ‘The 
Legislature has seen fit to limit the duration of the latter 
lien, but not the former. 


ELizaBETH B. Powe LL, Respondent, v. WILLIAM M. Morrison 
AND Rurus J. LACKLAND, Appellants. 


Notes—Description of Payee—Evidence.—The words “ sheriff of St. Louis coun- 
ty” after the name of the payee of a promissory note, are merely descrip- 
tive of the person of the payee and endorser. An endorsee for value, in 
good faith, before maturity, is not by such description charged with notice 
of atrust. Dryden, Judge, dissenting. 


Appeal from St. Louis Circuit Court. 


Glover §- Shepley, for respondents. 

The promissory note in question was trust property. It 
had been executed to James Castello, sheriff of St. Louis 
county, to secure the purchase money in part of real estate 
sold by said sheriff in a proceeding in court for partition un- 
der our statutes. It was by the statute the duty of said 
officer to hold the note in his own possession, collect it and 
pay over the moneys so collected to parties in interest, liti- 
gants in court, or deliver the note on going out of office to 
his successor in office. He had no other duties in regard to 
the note; he had no legal power to pass away the title to the 
note, neither to pledge nor sell it; nor had the court under 
said statutes any power to authorize him to make any other 
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disposition of this property than as mentioned above. In 
selling the note to the defendants, Castello committed a 
breach of his trust. (See Act concerning Partition, R. C. 
1855, p. 1115, § 28; p. 1116, § 35.) 

These clauses show that Castello took no interest in the 
note save as a trustee, he being the instrument of the law to 
carry out its requirements. The fund in his hand was in the 
custody of the court, and the parties in interest were under 
the protection of the court. The fund at the moment when 
the sheriff undertook to sell it in the market, was so com- 
pletely in the power of the court, that the court might have 
ordered him to pay the proceeds when collected to a stranger 
to the record. (13 Mo. 553; see id. §§ 89, 40, 41, 42, 43, 
p. 1118.) 

That the assignment of the note to defendants was a 
breach of his trust, is seen in the fact that by passing it to 
them he placed it beyond his power to comply with any of 
his duties. After the assignment and delivery of the note to 
defendants, he could not hold the note, nor collect it, nor pay 
over proceeds, nor comply with any order of court which it 
might be the duty of the court to make. The assignment 
and delivery of the note to defendants as their property, was 
an absolute abandonment of every trust which the law at- 
tached upon it in his hands. It was a fraud upon the court 
of which he was the officer, in this: the court had ordered 
the property sold on credit and the funds vested in mort- 
gage, and the notes to be collected when due, and not be- 
fore, and the sheriff had no power to anticipate the falling 
due of the paper in any way. To have received payment 
from the makers before due, would have been a fraud upon 
the court; much less could he hawk about the street such 
official securities for sale whether due or not. This he knew 
was a breach of trust. 

But it was a breach of his trust whether he knew it or 
not; and it was a breach of the trust in every one who was 
party to his act with notice, that the note was trust proper- 
ty. (17 Vesey, 485, goes to the same point; 2 Head, 14; 1 
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id. 326; 4 Dessauss. 459 ; 1 Myl., 8 Keen, 127 ; 6 Tred. 376; 
1 Gill & John. 305.) The breach of trust was a sale with- 
out power. Any breach of trust fixes responsibility on an 
assignee with notice. (3 How. U.S. 333; 4 John. Ch. 38, 
47; 2id. 62; 12 Ala. 305; 1 Sme. & Marsh. 208; 18 Mo. 
147; see 6 Call. 355, 362.) 

The defendants had full notice of the trust. What is it that 
is sought to be brought home to the knowledge of the de- 
fendants ? why, that the note which Castello was assigning 
to them was not his individual property, but property which 
he had received in his official capacity as sheriff, which there- 
fore belonged to some suitor or suitors in court ; property, 
therefore, clothed with official trusts—that is all. The trust 
is written on the face of the note; and nothing more could 
be done, or is ever done, in such acase. In Rozier v. St. 
Francois County, (unprinted decision, ) the court held, ‘ the 
words road and canal fund” on the face of the note is no- 
tice. As to notice of a trust on the face of a paper, see Byles 
on Bills, 121; 14 Pet. 318; 1 Barn. & Ad. 528; 5 Wend. 
566; 2Sme. & Marsh. 687; 20 Mo. 105; 8 Taun. 103; 1 
Atkyns, 522; 4 Ohio, 446-458 ; 3 Russell, 273; 2 Hare, 172, 
175; Doug. 615; 8 Barn. & Cress. 622. 

Is it reasonable to suppose that the defendants were not 
convinced when they saw the note payable to “ James Cas- 
tello, sheriff of St. Louis county,” that it was an official 
note? that it did not occur to them that it was most proba- 
bly an official note? Suppose the plaintiff had been present 
and had said to the defendants, “ that note was given to Cas- 
tello as sheriff in the course of his official duties, and belongs 
to cestui que trusts, and he has no power to sell it” ; there is no 
doubt this would have been notice to put them on inquiry ; 
and had they made no inquiry, they would have been affect- 
ed with notice. But does not the paper itself do all this? 
Certainly it does. The paper is better than any oral notice, 
because it is incapable of falsehood. It suggests every thing 
to defendants; and had they inquired—had they gone to the 
sheriff’s office, they would have learned all. As to what puts 
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one on inquiry, see the following: 2 Pa. 439; 3 How. U. 
S. 333; 1 Cow. 622; 2 Dev. & Battle, Eq. 365-6; 3 Pa. 69; 
7 Conn. 824. As to recitals and statements in title papers, 
see 2 White’s L. Eq. C., Pt. 1,153. The purchaser is affect- 
ed with notice of every thing on the face of his title papers. 
(1 Yerg. 860; 2 Barr. 82; 4 Watts & Searg. 469; 6 B. 
Mon. 67; 1 A. K. Marsh. 165; 4 How. 237; 1 Sto. Eq., § 
400; 7 Mon. 599; 5 Rand. 195; 5 Bin. 456; 6 id. 119; 1 
Dall. 64; 1 T. R. 763.) 

After much research we have found no case where such a 
statement has not been held notice to the holder of the paper 
of the fact stated. 


Lackland, Cline 5; Jamison, for appellants. 


The court erred in admitting the record of the partition 
suit between plaintiff and others in the Land Court, and in 
admitting the copy of the deed of trust made by Pottle & 
Bailey to John S. Watson, as trustee of Castello, and in ad- 
mitting the testimony of the witnesses Hunt, Tallis and 
Cline ; because the law presumes and defendants were, in 
fact, innocent endorsers and holders of the note described in 
plaintiffs petition before its maturity for value, and in the 
regular course of trade and business, and such evidence was 
not competent to affect the rights of defendants. Although 
Castello may have fraudulently assigned the note to defend- 
ants, if they were not privy to the fraud, they cannot be af- 
fected by it. Fraud is not presumed, but must be proven. 
(Field et al. v. Liverman, 17 Mo. 218-221; Little, Inter- 
pleader, v. Eddy et al., 14 Mo. 163.) 

The remaining instructions, asked for by defendants and 
refused by the court, present the following propositions of 
law, to-wit: 

1. That James Castello was the legal proprietor of the 
note, and had the legal right to assign it by endorsement and 
delivery. 

2. That the words “sheriff of St. Louis county” in the 
body of the note, and the word “sheriff” on the back of 
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the note, do not limit or restrict the property of Castello 
in the note, nor do they impart any knowledge to de- 
fendants of any outstanding equities in favor of third par- 
ties. (Freeman et al. v. Camden et al., 7 Mo. 298; Bryant 
v. Durkee, 9 Mo. 169; Jeffries v. McLean, 12 id. 538; 
Thornton v. Radkin, 19 id. 193; Trumbull v. Freret, 5 
Mar. R., N. 8., La. 703; Lipscomb et al. v. Ward et al., 2 
Texas, 277.) 

3. That the note in question is a negotiable instrument, 
and if it was assigned by Castello, by endorsing and deliver- 
ing it to defendants, before maturity, for value, without no- 
tice, in the usual course of trade, they thereby obtained such 
a title to the note as cannot be affected by any equities resi- 
ding in plaintiff. It is deemed well settled now by the deci- 
ded cases, that notice of equities attached to the paper must 
be brought home to the holder, so as to amount to gross neg- 
ligence on his part, or he will be protected if he be a holder 
for value before maturity. (Goodman v. Simonds, 20 How. 
U.S. 345, 367-8, and cases there cited by Clifford, Jr.) 

4. That Castello, being the legal proprietor of the note, 
had the right to assign it to defendants ; and if they became 
the endorsers of said note for value in the usual course of 
trade, it is entirely immaterial whether the defendants knew 
that the note was given for real estate sold in partition in 
which plaintiff had an interest. 

5. If the defendants discounted the note before its matu- 
rity, and paid the money over to Castello at that time, with- 
out any knowledge as to how the money paid by them to Cas- 
tcllo was to be applied, although they may have done so with 
the knowledge that the note was given as part of the consid- 
eration of real estate sold in partition in which plaintiff was 
interested, such facts do not entitle the plaintiff to recover. 

6. Although the note may have been negotiated or as- 
signed to defendants by Castello, with the knowledge on the 
part of the defendants that the note was given in considera- 
tion of real estate sold by Castello, in which plaintiff had an 
interest, and that Castello held the note as trustee for the par- 
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ties interested in said partition suit, including the plaintiff, 
these acts are not inconsistent with the duty of Castello as such 
trustee ; and if defendants paid over the proceeds or money 
given for the note to Castello, without the knowledge that it 
was to be converted to his own use by paying his own debt 
with it, the defendants are not liable in this suit. 

The note described in the plaintiff's petition is a negotiable 
instrument under the laws of this State, and the rules of 
law which give the right to a cestui que trust to follow the 
trust property into the hands of a vendee or assignee do not 
apply. The safety of commercial relations requires a differ- 
ent rule. (Murray v. Lylburn, 2 Johns. Ch. 445-4.) The as- 
signee of negotiable paper can only be affected by equities 
attached to the instrument of which he has notice at the time 
of the assignment. (Gullet v. Hay & Orten, 15 Mo. 399.) 
And those equities only attach to negotiable instruments in 
favor of prior parties thereto, when such instruments are 
sought to be inferred by an assignee or endorsee against such 
prior parties. The plaintiff is no party to this note in ques- 
tion. The note is made by Pottle & Bailey, payable to the 
order of James Castello, and by him endorsed. There is, 
therefore, no equity attached to this note in favor of plain- 
tiff, which is available as against the defendants. (Murray 
v. Lylburn, 2 Johns. Ch. 442; Sto. on Bills, § 187.) 

The words “ sheriff of St. Louis county” in the body of 
note, and the word “ sheriff”? on the back, are merely descrip- 
tio persone and have no other effect. They neither limit the 
property of Castello, as the legal owner of the note, nor do 
they tend to impart notice to the defendants of any equities 
attached thereto. (Jeffries v. McLean’s Executor, 12 Mo. 
538; Thornton v. Rankin, 19 id. 193; Trumbull et al. v. 
Freret, 5 Martin’s La., N.S., 703.) 


Bates, Judge, delivered the opinion of the court. 


The plaintiff, Powell, was party to a suit in partition of 
land, in which suit a judgment was rendered determining 
the respective interests of the parties; and the property be- 
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ing incapable of division was, by order of the court, sold by 
the sheriff and bought by Pottle & Bailey. The sale was 
partly upon credit, and Pottle & Bailey gave to the sheriff 
their notes for the deferred payments, and to secure the pay- 
ment of them gave a deed of trust of the property bought 
by them. One of the notes given by Pottle & Bailey was en- 
dorsed in blank by the sheriff, who, through a street-broker, 
sold the same to the defendants, who, at the maturity of the 
note, received payment of it from the makers, Pottle & Bai- 
ley. This suit was brought to recover of the defendants a 
portion of the proceeds of the note, equal to the plaintiff’s 
interest in the land, which the note (in part) represented. 

The Cireuit Court gave judgment for the plaintiff. The 
note was as follows: ‘ $7.258.85}. St. Louis, May 28, 1857. 
Three years after date, I promise to pay to the order of 
James Castello, sheriff of St. Louis county, seven thousand 
two hundred and fifty eight ,° dollars, for value received, 
negotiable and payable without defalcation or discount, with 
interest from date at the rate of six per cent. per annum. 
Moses L. Pottle, Romanzo N. Bailey. May 28-31.” And it 
was endorsed as follows: ‘“ James Castello, sheriff.” 

The deed of trust which secured the payment of the note, 
described cestui que trust as “ James Castello, sheriff of the 
county of St. Louis, State aforesaid; and after describing 
the property added these words: “ the property herein con- 
veyed being the same property purchased at sheriff’s sale on 
the 28th day of May, 1857, in the case of Jane Powell et 
al.;”? but did not recite or state in any manner that the notes 
secured thereby were given for a part of the purchase money 
of the land sold by the sheriff. The defendants when they 
bought the note did not know that the sheriff (Castello) was 
the seller; they getting it from a broker, without knowing 
who was his principal. They acquired it for full value, in 
actual good faith, and without any doubt of their perfect 
legal and equitable title to the note and its proceeds. There 
was judgment for the plaintiff. The principal question 
therefore is, as to the effect of the words on the face of the 
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note, “sheriff of St. Louis county,’ 
** James Castello, sheriff.” 

It is with some doubt and hesitation that I have come to 
the conclusion, that those words should be regarded as merely 
descriptive of the person of the payee and endorser; but 
there does not appear to be sufficient reason to distinguish 
this case from those in which the person mentioned in the 
paper or instrument is also described as trustee, agent, guar- 
dian or administrator, and in which those words are held to 
be merely words of description of the person. 

In this view of the case the judgment of the lower court 
must be reversed and the cause remanded. Judge Bay con- 
curs; Judge Dryden dissents. 





> and the endorsement, 


——_—406e-— — 


Ernst Dortuace, Defendant in Error, v. GrorcE Sruart, 
Plaintiff in Error. 


Ejectment—Improvements.—The provisions of the statute of Ejectment (R. C. 
1855, p. 694, §§ 20-1) give to the defendant in the ejectment the right to 
recover the value of the improvements made by him in good faith, before 
notice of the defect in his title. The remedy is given to him, who, although 
without title, has made improvements believing that he had a good title, 
and he is not confined to his remedy against his grantor. 


Error to Warren Circuit Court. 


Wells, Morrey, and W. H. Lackland, for plaintiff in error. 


The demurrer was improperly overruled, 

I. Because it does not on the face of the petition appear 
that the lands alleged to be sold to plaintiff, were located in 
the 16th section in lands selected in lieu thereof; but, on the 
contrary, that they were located in section 11. 

II. Because the plaintiff’s remedy is not against the defend- 
ant, but against the County of Warren. 

IlI. Because the petition should aver that the lands sold to 
Fort and then to plaintiff, were school lands, to give plain- 
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tiff a title by virtue of which he could maintain an action 
for damages under the statute. 

In trespass for entering a close and carrying away a quan- 
tity of corn, a plea “that the corn was taken by a consta- 
ble under an execution, and as the property of M., and sold 
to defendant,” is defective in not averring that the corn was 
the property of M. (Terrill v. Thompson, 3 Bibb, 272.) 
The mere possession of public lands without title will not 
enable a party to maintain an action against any one who 
enters upon it; and more especially he cannot maintain it 
against a person holding title derived from the proper officers 
of the government. (Burgess v. Gray et al., 16 H. R. 65; 
15 Mo. 220; Pratt v. Brown, 3 Wis. 603; Hamilton v. Wa- 
ters, 3 Lowa, 556.) 


J. B. Henderson, for defendant in error. 


I. It is not necessary that Dothage should have had a good 
title to the land, for in such case no damages for improve- 
ments could ever be recovered; if he had good title, no 
judgment of dispossession could have been given against 
him. The only question to be considered is the bona fides 
of the party making the improvements. Did he put the la- 
bor on the land believing it to be his own, and did he do so 
before notice of the adverse title ? 

II. The petition states that Fort purchased the lands as 
school lands, as early as 1840, at public sale, they having 
been sold by the County of Warren. A patent for the lands 
was issued to him by the State of Missouri, December 1, 
1842. Jno. L. Fort, the purchaser, conveyed to Emily Fort 
in good faith, and she in good faith sold and conveyed to the 
plaintiff Dothage. Stewart, with full knowledge of all the 
facts, entered the lands in 1855, fifteen years after the pur- 
chase by Fort, and having procured a patent recovered pos- 
session of the premises by action of ejectment, the patent 
title being thought superior. The words of the petition are 
as follows, to-wit: “ That the plaintiff and those under whom 
he claims purchased said lands, entered on it and made the 
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above improvements thereon as aforesaid, in good faith, and 
at the time believing that their title was good and valid ;” 
and further, “ that this was all done prior to the entry made 
by defendant, or before they or either of them had any no- 
tice of the defendant’s claim.” If the improvements were 
made in good faith, believing the land to be their own, they 
must have been made in ignorance of any outstanding title 
in the government. 

III. Therefore the facts stated in the petition are sufficient 
to constitute a cause of action. There is equity in the claim. 
It falls within the terms and is set up in the words of the 
statute. The fact that the land was public land makes no 
difference, provided there was color of title in plaintiff, at 
the time of making the improvements, sufficient to induce 
him to believe that the land was his. 


IV. If the 16th section was encumbered by action of the 
government or the title had passed to third persons, other 
selections could be made, and the mere fact that the 11th 
section instead of the 16th was in this case sold, amounts to 
nothing. 


DryDEN, Judge, delivered the opinion of the court. 


The respondent being in possession of a part of section 
11, in township 45, N. R. 3 W., in Warren county, the 
plaintiff in error holding the better title, sued in eject- 
ment and recovered judgment for possession. ‘The respond- 
ent thereupon instituted the present suit to recover compen- 
sation for his improvements. The petition was demurred to; 
the demurrer was overruled, and judgment for the respond- 
ent; and the defendant below has brought the case here by 
writ of error. 

It is provided by the 20th section of the ejectment law 
(R. C. 1855, p. 694), that “If a judgment or decree of dis- 
possession shall be given in an action for the recovery of pos- 
session of premises, or in any real action, in favor of a per- 
son having a better title thereto, against a person in the 
possession (held by himself or his tenant) of any lands, 
17—VOL, XXxv. 
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tenements or hereditaments, such person may recover, ina 
court of competent jurisdiction, compensation for all im- 
provements made by him in good faith on such lands, tene- 
ments or hereditaments, prior to his having had notice of 
such adverse title.” The 21st section provides that “ the 
plaintiff in his petition shall set forth the nature of his title, 
the length of his possession, and the kind and value of the 
improvements made ; and shall also aver therein, that he en- 
tered into the possession of the land believing that he had 
good title thereto, and that he made the improvements spe- 
cified in the petition in good faith, under the belief that he 
had good title to the land, and shall be verified by his affida- 
vit thereto annexed.”’ 

It appears from the petition that the respondent claimed 
the land on which the improvements were made under a pur- 
chase in 1840, at a sale thereof under the laws of the State, 
as school lands, followed by a patent from the State authori- 
ties; and that the plaintiff in error, defendant below, ac- 
quired the better title by entry in 1855, at the proper land 
office, followed by a patent from the United States. The 
petition also set forth the length of the respondent’s posses- 
sion, the kind and value of his improvements, recovery 
against him in the ejectment suit, and averred that the re- 
spondent entered into the possession of the land believing he 
had a good title thereto, and had made the improvements in 
good faith under the belief that he had good title. 

Three objections to the petition are urged in this court by 
the plaintiff in error. 1. That it does not appear from the 
petition that the land alleged to have been sold to the re- 
spondent, was located in the 16th section, or was land se- 
lected in lieu thereof; in other words, that the petition does 
not show that the respondent had a valid title to the land. 
This objection appears to be founded in a total misconcep- 
tion of the reason and intention of the statute under which 
the action is brought. By the common law the owner re- 
covers his land in ejectment, without being subjected to the 
condition of paying for improvements which may have been 
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made upon it by any intruder or occupant without title. 
This rule of the common law, however, has become so far 
relaxed as to allow a defendant in the action for mesne 
profits, and also a defendant in the action of ejectment where 
in that action the rents and profits are recoverable, to set off 
the value of permanent improvements on the land made by 
him in good faith during his occupancy to the extent of the 
rents and profits claimed. (Sedgwick on Dam. 126.) But 
in all cases where the value of the improvements exceeded 
the rents and profits, the law as thus relaxed failed to fur- 
nish a full measure of justice. To cure this defect, the statu- 
tory provisions quoted were adopted. The remedy afforded 
by the statute is given, not to one having title (for he is in 
no need of the remedy), but it is given to him who, though 
without title to the land, has made improvements in good 
faith, believing he had title. It would be absurd, then, to 
hold, that a petition seeking relief under the statute was de- 
fective because it failed to show the plaintiff had a valid title 
to the land of which he had been evicted. The second ob- 
jection urged is to the effect that the respondent’s remedy is 
not against the plaintiff in error, but against the County of 
Warren, is without any force. The third objection is sub- 
stantially the same as the first, and has been already con- 
sidered. 

We find no error in the record. Let the judgment be 
affirmed. The other judges concur. 


———__1+2060+————- 


STEPHEN Henperson, Defendant in Error, v. Henry C. 
McPIkg, Plaintiff in Error. 


Contract—Payment—Damayes.—Congress possesses the exclusive power of 
coining money and of regulating the value thereof. Ifthe act of Congress 
of Feb. 25, 1862, declaring treasury notes money and making them a legal 
tender, be within the constitutional power of Congress, then such notes and 
gold coin stand upon the same footing and each is a legal tender. In law 

they are equal in value, and courts can suffer no averment nor hear any 
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proof to the contrary. In actions on promissory notes, the measure of re- 
covery is the sum promised, with interest. If treasury notes be not a legal 
tender, the plaintiff in the judgment is not compelled to accept them in 
payment, but may demand payment in coin. 


Error to Pike Circuit Court. 


R. A. Campbell, for plaintiff in error. 


The terms of the agreement between the parties contem- 
plate and provide for the contingency, that the note might 
not be paid at maturity ; and it is expressly stipulated in the 
body of the instrument itself, that the principal is to bear 
interest at the rate of ten per cent. per annum, and if the 
interest be not paid annually, to become as principal, and 
bear the same rate of interest; thus agreeing upon and fix- 
ing the damages in the event of a failure to pay promptly at 
the maturity of the note. The court will not allow a party 
to travel outside of his contract in the assessment of dama- 
ges, unless such extrinsic damages and the risk of their being 
sustained in case of a non-performance of the contract was 
in contemplation of the parties at the time of its being en- 
tered into. (Chipm. on Con. 122-3.) 

The judgment should have been for the amount found due 
upon the note in money. Whether that judgment could 
have been discharged with United States treasury notes un- 
der the act of Congress of February 25, 1862, making Uni- 
ted States treasury notes a legal tender for all debts, pub- 
lic or private, was not a question before the court below 
in the trial of this cause, and it was not called upon to 
decide it. Such a question could only arise and be set 
tled between the officer having charge of an execution issued 
upon the judgment and the defendant. 

Judgment is rendered against the defendant for failure to 
pay gold, and damages assessed against him for the breach, 
equal to the difference in the speculative value between legal 
tender notes and gold coin at the day of trial (say forty per 
cent. as in this case), an execution is issued upon the judg- 
ment and is placed in the hands of the sheriff, who endorses 
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upon it the date at which it came into his hands, at the time 
he receives the execution; he has in his hands money, in 
gold, belonging to the defendant; is not the execution at 
once paid off and satisfied ? Can the officer return the gold 
to the defendant, and demand that the execution be satisfied 
in legal tender notes? The laws of Congress and of this 
State make no distinction in the value of money, whether it 
be gold coin, or such other money as has been made a legal 
tender for debts by laws constitutionally enacted. 

In this cause the rule of damages is the value of gold in 
United States treasury notes at the date of the maturity of 
the note, with interest at six percent. up to the time of the 
rendition of the judgment. 

The true rule of damages in such a case, is the value of 
the article at the time of the breach, or when it should have 
been delivered, and this whether the price has been paid in 
advance or not. (Sedg. on Dam. 273, et seq. & n.; White’s 
Exec’r v. Saulsbury et al., 33 Mo. 150; Walker v. Borland 
et al., 21 Mo. 289; Funk v. Dillon, 21 id. 294; Smith et 
al. v. Dunlap, and authorities therein cited, 12 Ill. 184; 2 
Kent’s Com., 6 Ed.,480 et seq.) In the case of Walker etal. 
v. Borland, 21 Mo. 289, Judge Leonard, in delivering the 
opinion of the court, says: “ In our own State it is believed 
the practice has been to estimate the value at the time the 
injury was committed, and to allow interest to the time of 
the trial, and we see no reason to disturb it and think it the 
correct rule.” So also in the case of White’s Exec’r v. 
Saulsbury et al., 833 Mo. 150. 


Henderson and Dyer for defendant in error. 


I. The act making United States notes a legal tender for 
private debts became a law Feb. 25, 1862. This act did 
not prohibit the buying and selling of gold, nor did it pre- 
vent the receiving of gold deposits, nor borrowing and agree- 
ing to pay back in gold; it in no manner interfered with 
dealings or speculation in coin. Such a law was subsequently 
passed in 1864, but was found injurious and immediately re- 
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pealed. This was a contract, whatever its form, to pay or 
deliver in gold, and a failure to comply with the contract en- 
titles the plaintiff to a judgment for damages arising from 
the breach. The judgment being rendered after the pas- 
sage of the law, can be discharged in United States notes ; 
therefore, the judgment should be for such amount as will 
repair the damages sustained. 


II. The obligation was given for four hundred and eighty 
dollars of gold coin, received by the plaintiff in error, which 
he agreed. to pay back in thirty days, with interest at ten per 
cent. In contracts for the delivery of articles sold, when the 
money has not been paid, the measure of damages is the 
difference between the contract price and the value of the 
article when it should have been delivered ; but where the 
purchaser has paid the price in advance, or is deprived of the 
use of his money or property, he is entitled to the rise in the 
market value of the article up to the time of trial. 

The reason of the difference is obvious. In the former 
case the plaintiff has the means to supply himself with the 
needed article when the breach occurs. In the Jatter, he 
cannot be presumed to have the means to supply himself. 
(Sedg. Meas. of Dam. 260-1-2, et seq.; 2 Burr. 1010; Clark 
v. Pinney, 7 Cow. 681-9 ; Shepherd v. Johnson, 2 Kast. 211; 
McArthur v. Leaforth, 2 Taunt. 257 ; Downs v. Back, 1 Stark. 
254; Harrison v. Harrison, 1 Car. & P. 412; Leigh v. Pat- 
terson, 8 Taunt. 540; Cortelyou v. Lansing, 2 Cai. C. 200; 
West v. Wentworth, 3 Cow. 82.) 


III. If the suit be brought in a reasonable time after 
breach, the plaintiff may recover according to the highest 
price, atany time between the period of delivery and the day 
of trial. (Chitty on Con. 445, n. 2; Williamson v. Dillon, 
1 Harr. & Gill, 444; Shephard v. Hampton, 3 Wheat. 200- 
4; Marshall v. Campbell, 1 Yeates, 36; Lewis v. Curradan, 
1 id. 837; Commercial Bank v. Kortright, 22 Wend. 348 ; 
Clark v. Pinney, 7 Cow. 681; Gray v. Portland Bank, 3 
Mass. 390; Chitty on Con. 871, a.) 
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This suit was brought to the first court after breach, and 
prosecuted to judgment at the earliest practicable period. 


DrypEN, Judge, delivered the opinion of the court. 


This was a suit on a negotiable promissory note, dated the 
31st of March, 1862, payable by McPike to Henderson thirty 
days after its date, for four hundred and eighty dollars, in 
gold, with interest at ten per cent. per annum from date- 
McPike pleaded as a set-off, a note which he held by assign- 
ment from one Hedges, the payee, dated April 9, 1862, made 
by Henderson, on which there was due, one day after its 
date, one hundred and eighty-six dollars and ninety-one 
cents, with six per cent. interest. The case was tried by 
the court without a jury. The court computed the interest 
on the note sued on, and to the sum of the principal and in 
terest added 40 per cent. thereon for the supposed differ 
ence between the value of gold coin and United States treas 
ury notes, and from the aggregate deducted the amount of 
principal and interest due on the note pleaded as a set-off, 
and rendered judgment for the plaintiff for the remainder, 
$573.15. And the defendant below has brought the case to 
this court by writ of error. 

The theory upon which the Circuit Court proceeded im 
this case was, that it was not only the right of the defendant 
to discharge the judgment to be rendered against him by the 
payment of treasury notes, but that he would avail himself 
of that right; and that as treasury notes were depreciated 
in the market below the value of gold coin, the plaintiff was 
entitled to such sum in the depreciated currency as would 
procure the amount of gold, the defendant by his contract 
had promised to pay. The theory has a fair look, but is with- 
out any legal support. The error consists in attributing to 
money a marketable or commercial value, and a liability to 
the fluctuation in price to which other property by the acci- 
dents of trade is subject; and in supposing that instead of 
the value of money being a thing fixed and established by 
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law, it was an open question to be determined by the courts 
in every case on the testimony of witnesses. Money is the 
universal medium or common standard by a comparison 
with which the value of all merchandise may be ascertained, 
or it is a sign which represents the respective values of all 
commodities (1 Bl. Com. 276) ; and, as such medium, has no 
marketable value, but possesses such standard value as the 
law-making power has assigned to it. 

The Congress of the United States possesses the exclusive 
power under the constitution of coining money and of regu- 
lating the value thereof; and if it be conceded that the act 
of the 25th of February, 1862, declaring treasury notes 
money and making them a legal tender in payment of debts, 
is within the constitutional power conferred upon Congress, 
then treasury notes stand upon the same footing as gold coin ; 
each is a legal tender, and one no more than the other. Be- 
fore the law, they are equals in value, and the courts can 
suffer no averment nor hear any proof to the contrary. The 
two media of payment being in legal contemplation of the 
same value, the law, to be consistent with itself, must hold 
that no injury results from the breach of a contract to pay 
in the one medium, if payment be offered in the other. Such 
breach is damnum absque injuria. 

On the other hand, if treasury notes be not money and legal 
tenders, the judgment of the Circuit Court is equally erro- 
neous ; because in that case, although the judgment was re- 
covered upon the notion that it would be discharged in 
treasury notes at par, and was for a sum graduated by the 
supposed marketable value of treasury notes, the plaintiff 
has the right to refuse such notes, no matter in what quan- 
tity offered, and to demand payment of the whole sum re- 
covered, no matter in what excess, in coin. In no light, there- 
fore, in which the subject may be viewed, can the judgment 
of the court be maintained. 

It is well settled law, that, in actions on promissory 
notes, the measure of recovery is the sum promised, with in- 
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terest, except in cases where by statute special damages are 
given in lieu of interest. The case at bar forms no excep- 
tion to the general rule. 

With the concurrence of the other judges, the judgment 
of the Circuit Court is reversed; and there being no dis- 
pute as to the facts in the case, this court now proceeds to 
render such judgment as the court below ought to have 
rendered, and orders that judgment be entered for the re- 
spondent for the amount of the principal and interest of the 
note sued on, after deducting therefrom the sum of the prin- 
cipal and interest of the note pleaded as a set-off, and for 
costs in the lower court, and that the plaintiff in error re- 
cover costs in this court. 

The other judges concur. 


City or St. Lours, To use or JoHN Carrot, Respondent, v. 
JAMES A. Harpy, Appellant. 


St. Louis—Special Tax—Pleading.—In an action to collect the amount of a 
special tax under the act of January 16, 1860, (Sess. Acts 1859-60, p. 282,) 
it is not necessary to set out in the petition the contract between the City of 
St. Louis and the contractor doing the work. The act requires suit to be 
brought in the name of the city to the use of the contractor. 


Appeal from St. Louis Common Pleas Court. 


The petition alleges that the defendant is the owner of an 
undivided one-half part of certain real estate described 
therein ; that John Carroll contracted with the City of St. 
Louis to macadamize Olive street from Grand avenue to the 
western limits of the city, in front of said property ; in pur- 
suance of the provisions with said contract, said Carroll com- 
pleted said work, as appears by account and certificate of the 
city engineer, produced and filed; that the sum of $315 was 
assessed by said city engineer against said property, as ap- 
pears from said certificate, and that the city engineer was 
the proper officer to issue the same, and that said sum was 





ST. LOUIS. 





City of St. Louis to use of Carroll v. Hardy. 





the true value of said work; that the owners of the other 
undivided one-half have paid their proportion, but the de- 
fendant has failed to pay his; that by the several acts incor- 
porating the City of St. Louis, defendant is made directly 
liable to plaintiff to the use of said Carroll for said sum ; 
that by virtue of the premises defendant is liable to plaintiff 
in the sum of $157.50, for which, with interest, he asks judg- 
ment, &c. 

The defendant demurred to the petition because, 

1. It does not set forth the contract or the substance 
thereof. 

2. It does not set forth the city ordinance or the substance 
thereof. 

3. It does not contain a bill of items of the alleged work 
and labor done, nor is any attached thereto. 

4. It does not set forth the alleged assessment, nor the 
name of the city engineer, nor the time of the assessment. 

5. It does not state the time when the work and labor were 
done, or that demand for payment was ever made. 

6. Because the City of St. Louis is not a proper party to 
the suit. 


E. Casselberry, for appellant. 


I. The petition does not set forth the contract No. 1158, 
therein alluded to; so much of the instrument declared on 
must be set forth in the petition as relates to the cause of 
action. (See Chit. Pl. 366, 305, 8374 & 301 to 821; Steph. 
Pl. 339.) 

II. The courts do not take judicial notice of ordinances 
and by-laws of municipal corporations; they are in the na- 
ture of private statutes, and must be set forth in the peti- 
tion. (Steph. Pl. 347; Chit. Pl. 215-16.) So much of the 
ordinance as relates to the cause of action should have been 
set forth in the petition according to the above authors. (2 
Chit. Pl. 401.) 


III. The plaintiff referred to the 2d section of the amend- 
ed charter of January 16, 1860, (Revised Ordinances of the 
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City of St. Louis of 1861, p. 227.) This section only regu- 
lates the rule of evidence; it makes the certificate of the 
engineer evidence of the quantity of work done, and that 
the same was done according to the contract. 

The statute making the certificate evidence only intended 
to prescribe a rule of evidence, and did not intend to make 
the certificate an instrument on which an action could be 
founded. Without such a rule, the person doing the work 
would have to prove the quantity, kind, and value of the 
work in the same manner as if he was suing a private indi- 
vidual, which in many instances would be very troublesome 
and difficult. 

IV. Neither the petition nor the certificate contained a bill 
of the items of the alleged work and labor done. The cer- 
tificate ought to be attached to the foot of the bill of items, 
or at least refer to it. A bill of items ought to accompany 
the certificate or petition in the same manner that a bill of 
the items for goods, wares and merchandise, accompanies a 
petition in a suit on an open account. 

V. The petition does not set forth the alleged assessment, 
nor the time when the same was done. It should state who 
assessed it, and when it was done, and under what circum- 
stances, so that an issue could be made if the assessment had 
not been properly made. 

VI. The petition does not state the time when the alleged 
work was done, nor that demand of payment of the alleged 
amount has ever been made. The time when work of this 
kind was done, is necessary to be stated for two reasons; 
one is, as to when the enormous rate of interest begins, and 
the other is, as to the proper defence in regard to the lien 
and the statute of limitations. The demand is necessary, 
because work of this kind is done by the city for the pro- 
prietor, without his knowledge or consent. The proprietor 
ought, at least, to be notified by a demand of payment before 
suit is brought. The work in cases of this kind is done by 
the city on its own order, without the knowledge or consent 
of the proprietor. Under these circumstances, a demand of 
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payment ought to have been made before saddling him with 
a bill of costs and harassing him with a suit. 


C. C. Mc Clure, for respondent. 


I. The petition contains all the allegations necessary un- 
der the law to constitute a cause of action. 


II. This is not an action on a contract, or for work and la- 
bor done, but an action to recover the amount of a special 
tax bill issued by the City of St. Louis, under the provisions 
of an act entitled “An act supplementary to the several 
acts incorporating' the City of St. Louis,” approved January 
16, 1860. (See Acts of 1859-60, p. 383, § 22.) It was not 
necessary, therefore, to set out the contract or its substance, 
or to set forth the items of work and labor done and mate- 
rials furnished. 


III. The action is founded upon and authorized by a gen- 
eral law of the State of Missouri, and therefore it is not 
necessary to plead the ordinances of the city of St. Louis. 


IV. By the act above alluded to, John Carroll is author- 
ized to collect the amount due him by suing in the name of 
the City of St. Louis to his own use; the City of St. Louis is 
then a necessary party to the action. 

V. The Court of Common Pleas had jurisdiction of the 
subject matter of the action. (Fitzgerald v. Jones, 33 
Mo. 587.) 

VI. The act of the General Assembly above alluded to is 
constitutional. (Lockwood vy. City of St. Louis, 24 Mo. 20; 
Palmyra v. Morton, 25 Mo. 593; City of St. Joseph v. 
Anthony, 30 Mo. 5387.) 

VIL. Under the law, the bill itself is prima facie evidence 
of the validity of the charge against the property and the 
liability of the person specified in the bill, nor is any demand 
necessary. 


Bay, Judge, delivered the opinion of the court. 


We are of opinion that the demurrer in this case was prop- 





OCTOBER TERM, 1864. 


City of St. Louis to use of Carroll v. Hardy. 








erly overruled. Under the existing law the cost of paving, 
macadamizing, constructing and repairing streets in the City 
of St. Louis, is chargeable to the property adjoining, or in 
the vicinity of the work ; and it is made the duty of the city 
engineer (or other officer having charge of the work) to 
compute the cost thereof, and to assess it as a special tax 
against the adjoining property fronting on the work done, 
and to make out a certified bill of such assessment against 
each lot of ground chargeable with the work done, in the 
name of the owner, and to deliver such certified bill to the 
contractor for the work, who is authorized to collect the 
same by ordinary process of law, in the name of the City of 
St. Louis, to his own use. (See Sess. Acts 1859-60, p. 382.) 
Such certified bill is also made a lien against the ground, or 
lot therein described, and is prima facie evidence of the va- 
lidity of the charge and the liability of the owner of the 
property. 

The main ground of objection to the petition urged by de- 
fendant is, that it fails to set out the contract between the 
city aud Carroll. This, we think, was unnecessary ; for the 
suit is not brought upon the contract, nor could it be, for 
Hardy is neither a party nor privy to it. It is, as properly 
stated by respondent, an action to recover a special tax bill 
issued by the city under the authority of an act of the Leg- 
islature. The general averment that the city contracted 
with Carroll to do the work, and that in pursuance of such 
contract said Carroll did the work and completed the same 
on the 27th September, 1860, and that the amount due him 
from defendant, as assessed by the city engineer, is the true 
value of the work, we think sufficient, without giving in de- 
tail all the provisions of the contract. 

Another objection made to the petition is, that the suit is 
brought in the name of the city to the use of Carroll. In 
making this objection, the counsel overlooked the fact that 
the act of the 16th January, 1860, expressly requires the 
suit to be so brought. A third ground of demurrer relates 
to the jurisdiction of the court, but no allusion is made to 
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it in appellant’s brief, and we are unable to perceive any force 
in the objection. 

Nor do we think the point with reference to city ordi- 
nance No. 4370 well taken. We see no reason why the ordi- 
nance should be set out in the petition. Had the cause pro- 
ceeded to trial, it might have become necessary to introduce 
the ordinance in evidence, to show the authority of the city 
engineer to cause the work to be done, but it could have an- 
swered no other purpose whatever. But even if it was 
necessary to plead the ordinance, we think the mode in which 
it is done in the petition is sufficient. (2 R. C. 1855, § 52- 
3, p. 1239.) The petition is somewhat informally drawn, 
but we think it contains facts sufficient to constitute a cause 
of action. 

The other judges concurring, the judgment will be af- 
firmed. 


JOHN RICHARDSON, GUARDIAN OF THE MINOR HEIRS OF ELLEN 
Ricuarpson, Plaintiff in Error, v. Joon M. Freperirzs, 
EXEC’R OF THE ESTATE OF JOHN RicHarpson, Defendant in 
Error. 

1. Administratton—Parties—Trustee.—W here the title is in a trustee, he is the 

proper party to present the claim to the County Court. 

2. Administration—Minor Children.—The provision (R. C. 1855, p. 166, § 18) 

authorizing the County Court to appropriate funds for the support of the 


minor children, is limited to intestate estates, and the minor children of 
intestates. 


Error to Jefferson Circuit Court. 


Pipkin & Thomas, for plaintiff in error. 


Abner Green, for defendant in error. 


Dryden, Judge, delivered the opinion of the court. 


The proceedings in this case originated in the following 
petition to the Jefferson County Court, viz.: 
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“To the Hon. County Court of Jefferson county, Mo. 
Your petitioner, John Richardson, curator and guardian of 
the minor heirs of Ellen Richardson, deceased, would re- 
spectfully represent unto your honorable body, that John 
Richardson, Sr., in the year 1861, made a will and died tes- 
tate; that by such will the testator bequeathed to the said 
Ellen all his property, both real and personal, in trust, to 
take care of the same as trustee for the benefit of his two 
sons, George and Samuel, and his daughter Ellen, and the 
children of the latter, except some special legacies given to 
others, and that said Samuel and Elien aredead. Your pe- 
titioner therefore prays the court to appropriate one hun- 
dred dollars, for the support of each one of the minor heirs 
of said Ellen (they being now entirely destitute), out of per- 
sonal assets of the estate of said Richardson, deceased, now 
in the hands of Michael Frederitze, executor thereof; which 
appropriation is asked for the support of said children (there 
being six) until another trustee can be appointed in the 
place of said Ellen, deceased. (Signed,) John Richardson, 
curator and guardian of John, Shelton, Cynthia, Susan, Mer 
rill and William Richardson, minor heirs of Ellen Richard 
son, deceased.” 

The county court complied with the prayer of the petition 
so far as to appropriate out of the estate of the testator John 
Richardson, Sr., deceased, the sum of fifty dollars to each of 
the six children of Ellen, from which order of the county 
court Frederitze, the executor of the will of John Richard- 
son, deceased, appealed to the Circuit Court. On the trial 
in the Circuit Court the judgment of the county court was 
reversed, and the petitioner has brought the case to this court 
by writ of error. : 

The question made in this court involves the construction 
of the will of John Richardson, Sr., but, from the view we 
have taken of the case, we do not deem it proper to give any 
opinion upon that question; clearly, the plaintiff in error 
has no right to recover in the present proceeding. If, as he 
in his petition alleges the fact to be, the property he is seek- 
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ing to possess himself of was vested in Ellen Richardson in 
trust, then the trustee, and not the cestui que trusts, nor their 
guardian, is the only one to whom the executor is bound to 
respond and with whom he must account. The plaintiff 
therefore, upon his own showing, had no standing in court. 

But aside from the plaintiff’s want of title, the county court 
had no power to make the desired appropriation. The pow- 
er of the county court to order appropriations for the sup- 
port of minors, so far as concerns the subjects and objects 
of such appropriations, is limited to intestate estates and to 
the minor children of intestates. (R. C. 1855, p. 166, § 13.) 
Here the subject of the appropriation asked for is property 
bequeathed, and the objects of the appropriation are grand- 
children of a testator, not the children of an intestate. It 
is not denied that the county court may order the payment 
of a legacy, but this is not an application for any such pur- 
pose, but was a proceeding evidently based on the provisions 
of the 13th sec. of art. VI. of the administration law, but 
which have no application to the case. 

Let the judgment of the Circuit Court be affirmed. The 
other judges concur. 


+o eo-—— 


WessterR CoLuece, Appellant, v. J. D. TyLer, Respondent. 


Practice—Instructions.—Judgment reversed, there being no evidence to war- 
rant the instruction given. 


Appeal from St. Louis Law Commissioner’s Court. 


E. Casselberry, for appellant. 
J. R. Lackland, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This was a suit begun before a justice of the peace upon 
a note made by the defendant to A. Bullard, president of the 
board of trustees of Webster College, for one hundred dol- 
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lars, dated December 1, 1854, and payable five years after 
date. The defendant gave in evidence a certificate with the 
same date, signed by A. Bullard, president of the board of 
trustees of Webster College; that the defendant having sub- 
scribed $500 for the purpose of obtaining a scholarship in 
Webster College, and having executed his note for the same, 
he in payment in full of the aforesaid sum should be entitled 
to a perpetual scholarship, &c.; and also gave in evidence a 
resolution of the board of trustees of the college, as follows: 
‘“‘ Resolved, that for the next five years any one who has paid 
one hundred dollars to Webster College and given his or her 
note or notes for $400 more, bearing six per cent. interest 
per annum for not a longer period than one, two three and 
four years, in equal instalments, shall at once on the open- 
ing of the institution be entitled to all the advantages of a 
scholarship, unless he or she shall fail to pay said notes, or 
either of them, with interest on maturity.” 

The defendant also gave in evidence that many notes were 
given to the college in order to get it established and for 
scholarship, and that many of them had not been paid; that 
professors and teachers were employed for a time, but that 
now none were employed and no school kept up there. 

For the defendant the court instructed the jury as fellows: 
“Tf the jury find that the consideration for which the note 
sued on was given has wholly failed, they will find for the 
defendant.” There was verdict and judgment for the de- 
fendant, and the plaintitf has brought the case to this court 
by appeal. The instruction given was manifestly wrong. 
There was absolutely no evidence of what was the conside- 
ration of the note. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 
18—vVOL. XXxxv. 

























Soe RU eas eee oe oe 


: EE OEE RR 8 ET 





ST. LOUIS. 








Muensterman v. Peters. 





JNO. G. MUENSTERMAN, Respondent, v. Louis Prters, Ap- 


pellant. 


Justices’ Courts—Appeals.—Where a cause appealed from a justice’s court is 


dismissed, it is error in the appellate court to adjudge the costs against the 
defendants. 


Appeal from St. Louis Law Commissioner’s Court. 


Simmons, Werner and Billings, for respondent. 


L. M. Shreve, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a suit commenced in a justice’s court. There 
was judgment by default against the defendant, who took an 
appeal to the Law Commissioner’s Court. The justice’s 
transcript was filed in that court on October 7, 1861, and the 
plaintiff (appellee) entered his appearance the same day. At 
the Decomber term the cause was continued; and at the 
February term, 1862, the defendant moved the court to re- 
quire the justice to amend the transcript, which motion the 
court overruled and dismissed the cause, and gave judgment 
against the defendant for costs. We suppose that it was the 
intention of the court to dismiss the appeal, but the record 
is, that the cause was dismissed; and that being so, it was 
obviously erroneous to give judgment against the defendant 
for costs. 

The judgment will be reversed and the cause remanded 
to the lower court, where such orders can be made as shall 
be found proper. Judges Bay and Dryden concur. 
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LAWRENCE FALLON, Plaintiff in Error, v. Gzorce W. Man- 
NING, Defendant in Error. 


Damages— Practice—Replevin.— Where property in the possession of a party 
having only a special interest therein, is taken by a stranger to the title, 
in an action for the claim and delivery of personal property ; if the plaintiff 
fail to maintain his action, the defendant is entitled to recover the entire 
value of the property taken. 


Error to St. Louis Circuit Court. 


C. D. Colman, for plaintiff in error. 


There could be no trial of such issues in this case; the 
failure of the plaintiff to appear was a failure to prosecute 
his suit, and in such case the court is only authorized to as- 
sess the value of the property taken (or, in this case, the de- 
fendant’s special interest therein) and damages for the 
detention thereof. (R. C. 1855, p. 1245, § 11; Dilworth v. 
McKelvy, 80 Mo. 149.) But,assuming there was a trial of 
such issues and a determination thereof, there was no neces- 
sity of any motion in the court below to set aside the judg- 
ment, or for a new trial, or in arrest, or in any other man- 
ner to call the attention of the court below to the errors 
committed, so as to afford an opportunity to the court below 
to correct them. The power of this court to examine into 
an error committed by an inferior court does not depend 
upon the question whether any exception was taken in the 
court below, or any motion made there to correct the error ; 
the only prohibition on the power of this court to reverse 
the judgments of inferior courts is, that “no exception shall 
be taken in an appeal, or writ of error, to any proceedings in 
the Circuit Court, except such as shall have been expressly 
decided by such court.” (R. C. 1855, p. 1300, § 33.) 

The only things necessary to authorize this court to inter- 
vene are, 1. That the question has been ‘expressly deci- 
ded” by the lower court; and, 2. That the error appears 
on the record. (Carr & Co. v. Edwards, 1 Mo. 96; Hemp- 
stead v. Stone, 2 id. 54, marg. 65; Hayton v. Hope, 3 id. 
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39, m. 53 ; Maupin v. Triplett, 5 id. 422; West v. Miles, 9 id. 
167; Beckwith v. Boyce, 12 id. 440; Cox v. City of St. 
Louis, 11 id. 431.) Most of these cases were reversed be- 
cause more damages had been allowed than were claimed ; 
and some of the cases show that motions were made in the 
lower court, and in others no such motions appear to have 
been made. (West v. Miles, 9 Mo. 167.) 

An objection may be made in the Supreme Court for the 
first time, that an indictment, or a petition, is insufficient to 
authorize a judgment. (McWaters v. The State, 10 Mo. 
167; Hamuel v. The State, 5 id. 260; State v. Vaughn, 
26 id. 29; Andrews v. Lynch, 27 id. 167; Syme v. Indiana, 
28 id. 435; Ivory v. Carlin, 830 id. 142.) And “ the objec- 
tion is equally fatal, whether the error appear by the decla- 
ration, plea, verdict, or judgment, if it be one which this 
court can see that the court below expressly decided.” 
(Hempstead v. Stone, 2 Mo. 55, 66.) 

And the court had also held, that, since the enactment of 
the code of 1849, it will reverse for errors committed on the 
trial and excepted to, although the attention of the court be- 
low was not called to the error by motion, &c. (Fine v. 
Rogers, 15 Mo. 315; Wagner v. Jacoby, 26 id. 530; Prince 
v. Cole, 28 id. 486.) 


G. S. Van Waggoner, for defendant in error. 


There was no exception taken by the plaintiff to the pro- 
ceedings of the court, or to evidence on the trial below, and 
the record shows none. The court will presume that the judg- 
ment of the iuferior court is correct, unless the record shows 
the contrary. (Walter v. Cathcart, 18 Mo. 256.) From the 
record, it appears that the plaintiff was a stranger to the 
title of the property. This being the case, the defendant, as 
against a stranger to the title, is entitled to recover the en- 
tire value of the property as special owner, and the defend- 
ant is answerable over as to the general owner, to the extent 
of the general owner’s interest. (Dilworth v. McKelvy, 30 
Mo. 149.) 
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The mere entering of a non-suit in this case, the party 
plaintiff not having appeared, would have been superfluous. 
It is the imperative duty of the court, if the plaintiff fail to 
prosecute his action with effect, upon the request of the de- 
fendant, and upon proper proof, to have the value of the 
property assessed, if it appears that the property was in the 
possession of the plaintiff, and also the damages for its tak- 
ing and detention, and to render therefor the proper judg- 
ment. (R. C. 1855, Ch. 128, Art. VII., § 11-12; Reed, 
Guardian, &c. v. Wilson & Garner, 13 Mo. 28; Dilworth v. 
McKelvy, 30 id. 149; Smith v. Winston, 10 id. 299.) 

The plaintiff cannot in a replevin suit, by a discontinu- 
ance of the action or by suffering a non-suit, prevent a judg- 
ment being rendered against him for damages, or for return 
of the property. (Smith v. Winston, 10 Mo. 299; Collins 
v. Hough, 26 id. 129; Berghoff v. Hickwolf, 26 id. 511.) 


DrYDEN, Judge, delivered the opinion of the court. 


This was a suit by Fallon against Manning, under the 7th 
art. of our Practice Act, to recover possession of a lot of brick 
and sand claimed by the plaintiff. The property was taken 
from the defendant and delivered to the plaintiff on the 
usual order. The petition was in the ordinary form, aver- 
ring the plaintiff’s ownership and right of possession, and the 
defendant’s possession an unlawful detention of the property 
in dispute. The answer put in issue the material allega- 
tions of the petition ; and also alleged, that, at the time of the 
institution of the suit, the defendant held the property as 
one of the constables of St. Louis township, in St. Louis 
county, in virtue of a previous levy and seizure of the same 
by authority of an execution issued to him by a justice of 
the peace of said county, on a judgment rendered by said 
justice in favor of Archer, Whiteside & Co., against Peter 
Farry et al.; and further, that the defendant “ believes, and 
therefore states the fact to be, that said Peter Farry was at 
the time of said levy and seizure the owner of said sand and 
brick, so by the defendant levied and seized.” The answer 
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omitted to state the amount of the execution. When the 
case was called for trial, the plaintiff failing by his non- 
appearance to prosecute his suit, the court at the instance of 
the defendant proceeded to assess the value of the property 
taken and the damages sustained by the defendant, and gave 
judgment for the defendant for the return of the property, 
or for its assessed value, viz., $225, at the defendant’s op- 
tion, and for the damages and costs; and the plaintiff has 
brought the case to this court by writ of error. 

The plaintiff’s counsel contends that the answer in the 
case was insufficient to justify the court in rendering a judg- 
ment for the defendant for any sum whatever, much less for 
the whole value of the property taken, and calls the atten- 
tion of this court to several of the supposed defects in the 
answer. It is enough to say, that in actions of this kind the 
defendant’s right to a judgment for affirmative relief in no- 
wise depends upon the shape of his answer, but alone (where 
the plaintiff has possession of the property) upon the plain- 
tiff’s failure to prosecute his action with effect. The extent 
of the relief depends upon considerations which will be 
noticed hereafter. The statute provides that “ If the plain- 
tiff fails to prosecute his action with effect and without de- 
lay, and have the property in possession, the court or a jury 
shall assess the value of the property taken,” and damages 
and judgment shall be given against the plaintiff and his se- 
curities for the return of the property, or its assessed value, 
with damages and costs. (R. C. 1855, p. 1245.) 

If a plaintiff, having got possession of property by means 
of his suit, should, before answer filed, voluntarily dismiss 
his suit, can there be any doubt that the defendant would in 
such case be entitled to have an assessment, and judgment 
for the property taken, or its value? 

But upon the supposition that the defendant was entitled 
to a judgment for any sum, it is insisted by the counsel for 
the plaintiff, that, inasmuch as it appears upon the face of 
the record that the defendant had only a special interest in 
the property to the extent of the execution levied on it, the 
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court in giving judgment was limited by law to the value of 
that special interest, and in support of the proposition relies 
on Dilworth v. McKelvy, 30 Mo. 149. 

Dilworth v. McKelvy is a well considered case, and, in- 
stead of overturning, sustains the judgment in the case un- 
der consideration. That was the case of the acknowledged 
owner of the property suing the defendant, who was in pos- 
session claiming a lien for certain salvage services amount- 
ing to about one-fourth of the value of the property. The 
owner sued and got possession, but failed on the trial. There- 
upon the value of the property taken was assessed and judg- 
ment was given for the defendant for the recovery of the 
property, or its full assessed value. This, the court held was 
wrong, and decided that the court or jury ought to have as- 
sessed the value only of the defendant’s interest in the prop- 
erty. In the case at bar there is no just pretence, so far as 
the record shows, for saying the plaintiff had any interest 
whatever in the property. True, in his petition he asserts 
his ownership, but any advantage that may be supposed to 
have been gained by his claim of title, is lost by his failure 
to maintain his suit. Looking into the answer, it is seen it 
wholly denies the plaintiff’s right; and while it claims only 
a special interest in the defendant, yet it in express terms 
declares the general ownership to be in Farry, the execution 
debtor: upon the whole record, then, it appears that the plain- 
tiff is a stranger to the title ; that the defendant has a special 
interest, and that Farry is the general owner. 

Judge Napton, in delivering the opinion of the court in 
Dilworth v. McKelvy, says: ‘“ Where the defendant has only 
a special interest and the plaintiff is a stranger, then the en- 
tire value, according to the ancient doctrine of the common 
law, may be recovered by the special owner, who is answera- 
ble over to the general owner for whatever interest remains 
after the special claim is satisfied.” 

Let the judgment be affirmed. The other judges concur. 
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Josepu S. Bucwanan ef al., Appellants, v. ADELINE Harvey 
et al., Respondents. 


Husband and wife—Lawful Issue.—By the statute of this State, the issue of 
a marriage deemed null in law are legitimate. 


Appeal from St. Louis Circuit Court. 


P. C. Morehead, for appellants. 


It has been insisted from the beginning by the defendants 
in error, that the case of Johnson v. Johnson’s administra- 
tor, 30 Mo. 72, determines this case in accordance with the 
judgments of the courts below. Col. Johnson had but one 
wife in the Indian country, a daughter of the Indian chief 
“Keokuk.” In this case, the defendants in error assume 
that A. W. Harvey was married to two Indian women at the 
same time, of the Blackfeet tribe, under the customs of that 
tribe, and had one daughter by cach of them—the wards of 
the defendants in error. 

It may be conceded on the proof that he cohabited with 
two Indian women at the same time, of that tribe, some 
years after 1833, and had a daughter by each one of them. 
It does not appear when this cohabitation commenced after 
1833, at what locality, or whether that tribe had a settled 
habitation. At page 85 in said case, it is conceded by the 
court that the instruction of the Land Court is sustained by 
writers on marriage. ‘ But cohabitation by consent for an 
indefinite period of time, for the procreation and bringing 
up of children, that in a state of nature would be a marriage.” 

The principle is not resisted ; but if he had cohabited with 
two Indian women at the same time, as in this case, that 
would have been inconsistent with the law of nature, either 
in a moral or christian sense. The conclusion of the court 
had no reference to polygamy. The case cited in Tennessee 
(5 Humph. 13) had relation only toa man and wife “to 
live together as man and wife.” 

It is a settled principle in England, that no law is valid 
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that is not founded on reason. “Upon the law of nature 
and the law of Revelation, depend all human laws.” The 
western Indian tribes are not regarded as nations, but are 
held amenable to the laws of the United States. Their in- 
domitable aversion to civilization precludes the idea of law 
among them ; they have no power to make laws ; and if they 
have no laws they can have no valid customs. Although 
treaties are made with them, it is upon the principal of polit- 
ical sympathy. The Blackfeet tribe, especially, are a migra- 
tory people, without local habitation, receding with the buf- 
falo as civilization approaches. We are not assured by any 
evidence that these asserted customs exist among themselves, 
but merely with traders; we are not assured by any evi- 
dence that there is such an excess of females among them 
as to justify the possibility of such customs among them- 
selves. Can these customs be traced back to a period of 
time beyond the reach of memory? One of the witnesses 
stated “ they were such at that time, 1831.” 

The question of permanency, as discussed by the court at 
page 86, has no bearing in this case. Page 88, the court says: 
“It is well settled as a general proposition, that a marriage 
valid according to the law or custom whiere it is contracted, 
is valid everywhere.” This principle is well established; but 
the question is, was there a marriage at all? of which we 
will say more further on. A marriage in England and valid 
there, is valid here; but what is called a marriage in Tur- 
key, where a plurality of wives is allowed, is not valid here, 
because inconsistent with nature and christianity. How 
could we regulate the law of descents and dower in such a 
state of case ? 

As to polygamy, see Sto. Confl. L. §§ 113-14; 1 Black. 
Comm. 436; 9 Bligh, 112; Bishop, Mar. & D. 201, 89. 
As to the law of Missouri, “that the issue of all marriages 
deemed null in law shall be legitimate.” It is upon this 
question, doubtless, that the defendants in error hope to 
maintain their proposition. The court says: “Under our 
laws, upon an issue of legitimacy the issue is limited to the 
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mere fact of actual marriage, and upon this investigation, 
confining ourselves to the rules of evidence established be- 
fore this significant change in the law, the jury are bound 
to make every intendment in favor of the legitimacy of the 
children not necessarily excluded by the proof.” The mean- 
ing of this law and of an actual marriage are now necessary 
inquiries. If the whole clause of the statute is taken to- 
gether, it may somewhat explain the meaning of the Legis- 
lature: “ Where a man having by a woman (not women) 
one or more children, shall afterwards intermarry with such 
woman, such child or children, if recognized by him, shall be 
thereby legitimated, and the issue of all marriages deemed 
null in law shall be nevertheless legitimate.” 

The cases referred to by the court, 1 Penrose & W. 452, 
and 1 Harris & McH. 152, had no reference to polygamy, or 
to what is termed Indian customs. The Legislature did not 
mean any such thing as polygamy; they could not, because 
that was expressly prohibited by statutory penalties repeat- 
edly carried into effect in this State in cases of bigamy. 
There may be acts of parties which in common parlance may 
be called marriages, so absurd in themselves as to negative 
the right to that appellation. 

But can there be any such thing as a marriage null in law ? 
The word itself implies legality—either natural or civil law ; 
without the sanction of law, it can have no existence. It is 
one of the earliest institutions on earth, and has been held, 
through all the mutations of society, unchanged in its true 
signification. There is no word in language so truly defined. 
* For this cause shall a man leave his father and mother, and 
shall be joined unto his wife, and they two shall be one 
flesh.”” (Genesis, ch. 2, v. 24; Matthew, ch. 9, v. 5; Mark, 
ch. 10, v. 7.) “To avoid fornication, let every man have his 
own wife, and every wife her own husband.” (1 Cor. 7: 2.) 
“‘ Marriage was instituted by God himself to prevent the pro- 
miscuous intercourse of the sexes, for promoting domestic 
felicity.” (Web. Dic.) “In law, marriage is the conjugal 
union of one man with one woman.” (New Am. Cyc.) 
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(See Bishop on Mar. & D. §§ 29 & 45.) It has its rela- 
tive incidents, morally and civilly. In municipal law, le- 
gitimacy of children, transmission of property, inheritance 
and dower. These are as essential to the perfection of mar- 
riage, as the arteries of the heart to spiritual life. If Har- 
vey was really married to the five women the witnesses speak 
of, or even two, how can the inheritance and dower be dis- 
posed of? The asserted marriage to the last two women was 
simultaneous—no priority of time. 


Hill & Jewett, for defendants in error. 


The respondents rely fully upon the case of Johnson v. 
Johnson’s Adm’r, 30 Mo. 72. In the case at bar, the mar- 
riage is much more fully proved than in the case cited, and 
the parties continued to live together in that relation till the 
death of Harvey. The only distinction between the case at 
bar and the case cited is, that in this case the deceased had 
two wives and a child by each, and in Johnson’s case there 
was but one wife. 

But it is a distinction without a difference in principle. 
The point decided by the case of Johnson is, that a marriage 
valid by the custom of the Indian tribe where it was made, 
and where the parties continued to live together, will be re- 
cognized as valid in this State; and especially so far as the 
children and their rights are concerned under the statutes of 
this State, it is only necessary to show a marriage in fact, 
whether legal or not, and that continued cohabitation as man 
and wife is sufficient to establish the fact of marriage. in 
this case we fully prove the fact and the law or custom of 
the tribe, and that polygamy is as lawful among that tribe of 
Indians as monogamy ; and, in fact, the authority of School- 
craft, as quoted by the court in the case of Johnson, shows 
that polygamy is the common practice of the Indian tribes, 
and that the children are all recognized as of the family. 
The court say,in the case of Johnson, “ that, under our 
law, upon an issue of legitimacy the inquiry is limited to the 
mere fact of actual marriage, and that upon this investiga- 
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tion the jury are bound to make every intendment in favor 
of the legitimacy of the children, not necessarily excluded 
by the proof.” 

In vol. 14, American Jurist, p. 275, is an article upon the 
case of a Turk who had three wives, and to whom he was 
lawfully married according to the laws of his own country, 
and three sons, one by each wife, born in his own country. 
He then came to Philadelphia with his three wives and three 
sons and died, leaving real property in Pennsylvania to a 
large amount. The question was, would the real property 
go to the children equally as his legitimate heirs? and the 
writer decides without hesitation that the children are his le- 
gitimate heirs, and would take the property, share and share 
alike, as such.. 

We think there is no difference in principle between the 
case at bar and that of Johnson, and that the judgment of 
the court below must be affirmed, unless the well settled 
law upon this subject is overturned. 


Bates, Judge, delivered the opinion of the court. 

Alexander M. Harvey, who had resided for many years in 
the Indian country, died in that country on the Missouri 
river, near the mouth of the Yellowstone, in 1854. For 
many years before his death, and up to the time of his death, 
he had two wives, who were sisters, and of the Blackfeet 
tribe of Indians. They were both considered and treated by 
him as his lawful wives, and he had by each one of them a 
daughter. These daughters, Susan and Adeline, who were 
of about the same age, he brought to St. Louis, when they 
were four or five years old, and confided them to his brother, 
who lived at St. Louis, to be by him reared and educated. 
He always treated them and spoke of them as his legitimate 
children, and stated his intention to educate them and be- 
queath to them his estate; and when he was taken ill and 
expected soon to die, he attempted to execute a will in their 
favor, but the instrument could not be established as a will 
because it was not executed in proper form. 
The evidence in regard to his relation to his two wives 
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does not show when that relation began, but does show him 
to have lived with them as his wives in conformity to the 
customs of the Blackfeet Indians, among whom polygamy 
was lawful. The testimony is, that “among the Blackfeet 
Indians a man might have several wives, who were consid- 
ered his lawful wives according to the Indian custom; and 
the usual custom was to buy the oldest marriageable daugh- 
ter of a family, and that the younger ones, as they grew up, 
became his, in right of having purchased the oldest.” 

In this case, Harvey had stated to friends that the women 
were his lawful wives according to the customs of the Black- 
feet Indians, Peegan band. He said that he bought them 
according to the customs of the country, and gave a run- 
ning horse and other things for them. : 

After his death, his estate was administered at St. Louis, 
and at the close of the administration the St. Louis probate 
court ordered the estate to be distributed to the said two 
daughters of Harvey, Susan and Adeline. From this judg- 
ment of the probate court, Buchanan, a half-brother of Har- 
vey, and so claiming to be an heir at law, upon the allega- 
tion of the illegitimacy of the children, Susan and Adeline, 
appealed to the Circuit Court. That court affirmed the 
judgment of the probate court, and Buchanan appealed to 
this court. 

Upon the principles stated by this court in the case of 
Johnson v. Johnson’s Adm’r, 30 Mo. 72, the validity of the 
marriages of Harvey with the two women could probably be 
maintained; but our statute, declaring the issue of all mar- 
riages deemed null in law to be legitimate, precludes the ne- 
cessity of that inquiry. It is clear that marriage in fact ex- 
isted with both of the Indian women; Harvey’s connection 
with them was not a mere casual commerce between the 
sexes, but there was a cohabitation by consent, for an indefi- 
nite period of time, for the procreation of children. There 
being marriage in fact with the mother of each of the chil- 
dren, the statute legitimates them both. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Joun W. BetpMan, Respondent, v. Grorce Gray ef al., Ap- 
pellants. 


Note—Maker—Endorser.—It is competent for a party not the payee, who has 
endorsed his name upon a promissory note before its delivery to the 
payee, to prove that he signed his name as endorser, and not as maker. 


Appeal from Clark Circuit Court. 
Rush § Rutherford, for appellants. 


The inquiry being between original parties to the note, 
parol evidence was admissible to explain the manner in 
which the names of the appellants were endorsed upon the 
note. If they endorsed their names on a note under an 
agreement with the plaintiff, that agreement fixed their lia- 
bility and they were not liable beyond it. (Lewis v. Har- 
vey, 18 Mo. 74; Schneider v. Schiffman, 20 Mo. 571; Davis 
v. Francisco, 11 Mo. 272.) 


Greenfield §- Givens, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon a negotiable note made by V. D. Burch 
to the plaintiff, upon the back of which note the defendants 
wrote their names. The petition charges them as makers of 
the note. They answered, and at the trial offered to prove 
that they did not execute or sign said note as makers there- 
of, but that they signed their names upon the back of said 
note under an express agreement between plaintiff and them- 
selves that they were not to be liable for the payment of said 
note, only as subsequent endorsers, and should not be liable 
or called upon for the payment of said note until the plain- 
tiff, or the holder of said note, should first have exhausted 
his remedy against Burch, the maker and payer, &c. 

This evidence was rejected and judgment given for plain- 
tiff, from which the defendants appealed. The court erred 
in rejecting the evidence. It was competent for the defend- 
ants to show that they signed as endorsers and not as ma- 
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kers. (Lewis v. Harvey, 18 Mo. 74; Schneider v. Schiffman, 
20 Mo. 571.) 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 
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Epwin W. Moorman, Respondent, v. PavLinA SHARP, Ap- 
pellant. 


Limitattons— Written Instrument—Note.—Where the promise to pay money or 
property is evidenced by an instrument in writing, a suit upon the same is 
barred by the limitation of ten and not five years. (R. C. 1855, p. 1047; 
Reyburn v. Casey, 29 Mo. 129, affirmed.) 


Appeal from St. Charles Circuit Court. 


Orrick, for appellant. 


I. This is not an action upon a writing for the payment of 
money or property, but an action upon a conditional or im- 
plied liability, and is therefore barred by the statute of lim- 
itations of five years. (R. C. 1855, p. 1147, 1148.) 


H. C. Lackland, for respondent. 


The only question in this case is, whether the limitation of 
ten years, or that of five years, applies to this action. This 
is an “action upon a writing for the payment of money, 
and therefore ten years is the limitation.” (R. C. 1855, p. 
1047, § 2.) The defendant “ promised to account” to the 
said plaintiff for the said sum at the final settlement of said 
estate. This is, in law and common understanding, a prom- 
ise to pay to the said plaintiff whatever sum of money should 
be found due him at that settlement. The following decis- 
ion is directly in point: Reyburn v. Casey, 29 Mo. 129; 31 
id. 252. 

Bay, Judge, delivered the opinion of the court. 


This was a suit upon an instrument of writing in the 
words and figures following: ‘ Received, October 23, A. D. 
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1852, from Edwin W. Moorman, executor of Wiltshire L. 
Sharp, deceased, three hundred and ten dollars, to pay for 
the negro boy Perry, which I have this day bought from C. 
B. Wray and wife, and which amount I promise to account 
to the said Moorman at the final settlement of my late hus- 
band’s estate. Paulina Sharp, widow of W. L. Sharp, dee’d. 
By W. B. Oglesby.” 

The answer sets up the statute of limitations, alleging 
that the action did not accrue within five years before the 
commencement of the suit, and upon the trial the defendant 
asked the court to instruct the jury, that if the action was 
not brought within five years after the final settlement of 
Sharp’s estate, they must find for defendant. The court re- 
fused to give the instruction, and such refusal is the alleged 
ground of error. 

The only question in the case is, whether the instrument 
here sued on is a writing for the payment of money within 
the meaning of the first clause of the second section of the 
second article of the limitation act of 1855. (2 R. C. 1855, 
p. 1047.) If itis, then the time of limitation is ten years 
and not five, and the instruction was properly refused. We 
think this point was well settled by this court in Reyburn v. 
Casey, 29 Mo. 129. In that case, the instrument sued on 
read as follows: “ Received of H. Doane, for Samuel A. 
Reyburn, one hundred and eighty dollars. Potosi, Novem- 
ber 16,1850. (Signed,) J. H. Casey.” 

The limitation act then in force also provided that an ac- 
tion upon any writing, whether sealed or unsealed, for the 
payment of money or property, could only be commenced 
within ten years after the cause of action occurred, and the 
court held “that the language of the statute was broad 
enough to embrace all kinds of written instruments, with- 
out regard to their mere form or phraseology, which imply a 
promise or agreement to pay money, and is not restricted to 
such as have the requisites of promissory notes, or to such 
instruments as contain an express promise or agreement 
upon their face to pay.” 
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If the instrument sued on in the case of Reyburn v. Ca- 
sey was a writing for the payment of money (as was held 
by this court) and not subject to the limitation of five years, 
there is certainly more reason for holding the same doctrine 
with respect to the instrument of writing which is the foun- 
dation of this suit. 

The other judges concurring, the judgment will be af- 
firmed. 


——_+o00)—— 


J. P. Hutcnines To use or N. G. Biacxrorp, Respondent, 
v. JAMES A. WEEMS et al., Appellants. 


Practice—Parttes.—Suits must be brought in the name of the real parties in 
interest. A judgment in favor of the assignor of a note to the use of the 
assignee, should be arrested. 


Appeal from Washington Circuit Court. 


J. A. Beal, for appellants. 


The suit must be brought and prosecuted in the name of 
the real party in interest. (R. C. 1855, p. 1217, § 1; Williams 
& Yeatman, v. Whitlock, 14 Mo. 552; McLaughlin v. Mc- 
Laughlin, 16 id. 242; Smith v. Kennett, 18 id. 154; 18 id. 
564; 19 id. 42; 19 id. 127; 20 id. 417; 31 id. 28.) The 
suit should have been brought in the name of Blackford, if 
he was the assignee, and not in the name of Hutchings to 
his use. The assignment makes the assignee the legal owner 
and the only party in interest. (Jeffries v. Oliver to use of 
Bryan, 5 Mo. 488; Brady to use, &c., v. Chandler, 31 
id. 28.) 

The assignee of a note or account is the party to sue, with- 
out joining with him the person for whose benefit the suit is 
prosecuted. (R. C. 1855, p. 1217, §§ 1 & 2; id. p. 320, §§ 
2&4.) 

D. C. Tuttle, for respondent. 
19—vVOL. XXXV. 
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Bates, Judge, delivered the opinion of the court. 


This was a suit commenced in a justice’s court upon an 
instrument in the nature of a promissory note. There was 
judgment in the Circuit Court for the plaintiff, and the de- 
fendant moved in arrest of judgment for the reason that the 
suit was improperly brought in the name of Hutchings to 
the use of Blackford. The motion was overruled and the 
defendant appealed. The motion should have been sustain- 
ed. The law is imperative that suits must be brought in the 
name of the real parties in interest (excepting the few 
cases specially provided for by statute). 

Judgment will be reversed and the cause remanded to the 
Circuit Court, where the record can be so amended as to 
make the real party in interest the plaintiff, if that court 
find that it should be done in furtherance of justice. 

Judges Bay and Dryden concur. 


——+2 @e,—_—_ 


Newton Martruews, Defendant in Error, v. ALLEN Cook e¢ 
al., Plaintiffs in Error. 


Practice—Default.—An interlocutory judgment by default, where there is no 
issue of fact to be tried, may be made final upon any day of the term suc- 
ceeding that at which the default is taken. The motion to set aside the de- 
fault should be made before the entry of final judgment. (R. C. 1855, p. 
1278, § 5.) 


Error to Jefferson Circuit Court. 


This was an action by Newton Matthews against Allen 
Cook and Chapel Foster, to set aside a deed made by said 
Matthews to Allen Cook, for 160.75 acres of land situate in 
Jefferson county, on the ground that he was intoxicated 
when it was made; that the consideration was, that Cook was 
to support him for life, and that he had failed to comply with 
the terms of conveyance; also, for $300 in money, and the 
value of certain personal property delivered by him to Cook ; 
and, also, to vacate a deed from Cook to said Foster, for the 
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same land; a default was entered against defendants at 
the June term, 1863, in consequence of Foster failing to get 
leave to answer in vacation in accordance with Cook’s un- 
derstanding of their arrangement; that Cook resides in IIli- 
nois and had arranged for him to do so, but that Foster had 
misunderstood the arrangement. At the December term fol- 
lowing, the court called up the case on the 12th day of De- 
cember, although it was set for trial on the docket for the 
14th of December, and, against the objection of defendant’s 
counsel, proceeded in the cause, and made a decree for plain- 
tiff, setting aside his deed to Cook and vesting the title to 
the land in plaintiff, without any evidence to sustain the alle- 
gations in his petition, the plaintiff having dismissed his 
claim on the account, and for damages. 

The court adjourned on the 12th December, to the first 
Monday of February, 1864, at which term Cook filed his mo- 
tion to set aside the decree and grant a new trial, and give 
him leave to file answer instanter; and filed the affidavit 
of himself and Z. Pritchett, showing he had a meritorious 
defence, and that he had been prevented from attending the 
December term, 1863, at the first of the term, in consequence 
of the sickness of his family ; but the court refused to grant 
a new trial, and the defendants duly excepted and bring the 
case here by writ of error. 


Abner Green and Jos. J. Williams, for plaintiffs in error. 


I. The court erred in calling up and rendering a decree 
in the case on the 12th day of December, when the case was 
set for trial on the 14th day of December. Defendants were 
thereby taken by surprise and deprived of the opportunity 
of defending the action. (Price v. Ford, 7 Mon. 399.) 

IL. It was erroneous to decree in favor of plaintiff, with- 
out any evidence to support the allegations of the petition. 


John S. Thomas, for defendant in error. 


I. Although the case was set for trial on Monday, the 8th 
day of the court, still there could be no trial until. the 
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judgment by default was set aside; and there being no mo- 
tion for that purpose on Saturday, the 6th day of the term, 
it was reasonable to suppose there would be none. The plain- 
tiffs in error (defendants below) had no right to expect 
that a motion on their part to set aside the default would be 
entertained, if delayed until the day set for the trial. The 
court adjourned on Saturday, and there being no motion to 
set aside the default, the final decree was properly entered 
up. The defendant in error (plaintiff below) having dis- 
missed his suit as to the money and personal property sued 
for, nothing remained for adjudication except the deed, which 
plaintiff below alleged Cook had obtained from him by fraud. 
No evidence was necessary ; plaintiff below had nothing to 
do but take a final decree. ( Lombard v. Clark, 33 Mo. 308.) 
The default might have been set aside for good cause shown 
any time before final judgment was rendered, but no motion 
was made for that purpose. (R. C. 1855, p. 1278, § 5; 9 
Ind. 357.) 

II. The plaintiffs in error (defendants below) showed no 
good cause why the judgment by default should have been 
set aside. They make a motion to set aside the default and 
the final decree. The summons was served on Foster (one 
of the defendants below) in May, 1862, the summons being 
returnable to the June term, 1862; no court was held in 
June ; the term in December was adjourned over till Jan- 
uary, 1863. Cook, the other defendant, was then served, to 
wit, in January, 1863; judgment by default was duly en- 
tered in June, 1863, and no motion had been filed to set 
aside this default. On the 6th day of the term, held in De- 
cember, 1863, Cook for the first time appears in court to de- 
fend this action, thirteen months after the writ was served 
upon him. Instead of showing due diligence and “ good 
cause,” the facts in the case show the grossest negligence. 
(Wimer v. Morris, 7 Mo. 6 & 25; Field & Cathcart v. 
Matson, 8 Mo. 686; Kerby & Porter, v. Chadwell, 10 Mo. 
392; Austin v. Nelson, 11 Mo. 192.) These motions are 
addressed to the discretion of the Circuit Court, and will not 
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be interfered with by this court except in very plain cases. 
(34 Mo. 459; Ridgely v. Steamboat Reindeer, 27 Mo. 442.) 


DryYDEN, Judge, delivered the opinion of the court. 


1. This was not a case which by the provisions of the 20th 
section of art. 13 of the Practice Act (R. C. 1855, p. 1289) 
was required to be docketed for any special day. There was 
no issue of fact to be tried; the default having admitted the 
allegations of the petition, there was no inquiry of damages 
to be made, no damages being asked, and there was no mo- 
tion or other matter of law for argument at the term at 
which the case was docketed. The case standing upon the 
interlocutory judgment, without any issue of law or fact to 
be heard, was liable to be taken up, and the judgment made 
final, at any time in the term next after that at which the 
default was entered, the law fixing no time in the term suc- 
ceeding the interlocutory term when the judgment may be 
made final. There was, therefore, no irregularity, much less 
error, in the action of the court in making the judgment 
final before the day on which the case was docketed, but in 
the term succeeding the default. 

2. The Circuit Court may for good cause shown set aside 
an interlocutory judgment, but can only exercise this power 
before the entry of final judgment. (R. C. 1855, § 5, p. 
1278.) In this case the motion to set aside came after the 
final judgment, and was therefore too late. We do not wish 
to be understood as deciding that if there be any irregularity 
or error in the final judgment, that such default cannot be 
reached at the proper time in the court rendering the judg- 
ment. 

The motion to set aside was properly refused. We find 
no error in the record. Let the judgment be affirmed ; the 
other judges concur. 
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Robb v. Schmidt et al. 





FinpLey Ross, Appellant, v. Ferpinanp Scumipr et al., 
Respondents. 


Evidence—Declarations.—The declarations of the holder of a promissory 
note assigned after maturity but made before assignment, are competent evi- 
dence against the assignee. 


Appeal from Franklin Circuit Court. 
Davis, Evans § Davis, for appellant. 


The court manifestly erred in admitting the declaration of 
Nagel, the assignee of the note sued on, to impeach the ti- 
tle of Bobb the plaintiff, who was his assignee and sued as 
assignee. The declarations of Nagel, given in evidence by 
the defendant, were made in relation to facts which had oc- 
curred before the assignment was made and should have 
been excluded. (R. C. 1855, Witnesses, § 6, p. 1577-78 ; 
Parish v. Frampton, 82 Mo. 896; Caldwell v. Garner, 31 
Mo. 131.) 


Gale, for respondents. 
Bates, Judge, delivered the opinion of the court. 


Robb sued Schmidt upon a negotiable promissory note 
made by Schmidt to Nagel, and by Nagel assigned to Robb 
after maturity. Schmidt pleaded payment, and at the trial 
gave in evidence delarations of Nagel tending to sustain the 
plea of payment made after the maturity of the note, and 
while he still held it; that is, before he assigned it to Robb ; 
and the only question presented by the case is as to the ad- 
missibility of that evidence. There can be no doubt that 
the evidence was properly admitted. The rule is otherwise 
as to negotiable paper negotiated before maturity, to a bona 
fide endorsee without notice. A general objection was made 
to some testimony, but the objection is so made that the 
record does not show what it really was. 

Judgment having been given for the defendant, it will be 
affirmed. Judges Bay and Dryden concur. 
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Johnston et als. v. Kerkhoff et als. 





JamMES L. JOHNSTON e¢ als., Defendants in Error, v. C. H. 
KERKHOFF ef als., Plaintiffs in Error. 


Judgment— Record—Evidence.—The record of a judgment in partition, reci- 
ting that all the parties had been served with process according to law, is 
conclusive upon the parties to the suit. (Supra Latrielle v. Dorleque, p. 
233.) 


Error to Jefferson Circuit Court. 
Thomas § Hagan, for defendants in error. 
A. Green, for plaintiffs in error. 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment for one-ninth of a tract of 
land in Jefferson county. The plaintiffs claim title as heirs of 
Benjamin Johnston, senior, deceased. The defendants claim 
under a sheriff’s sale, made under an order of sale on a 
judgment in partition to which the plaintiffs were parties. 
The plaintiffs reply that the judgment in partition is void as 
to them, because they allege that they were not properly 
made parties to the proceeding. It appears that Benjamin 
Johnston, junior, was one of the heirs of Benjamin John- 
ston, senior, as were also the plaintiffs, who were minors and 
wards of Benjamin Johnston, junior; that Benjamin John- 
ston, junior, filed a petition for partition (under the act of 
1835) and with ita notice of his intention to do so, upon 
which was written a waiver of notice, signed by several of 
the defendants and by himself as guardian of the plaintiffs 
herein, who were defendants in that proceeding, and an order 
of publication against some absent defendants was made. At 
the next term of the court a judgment was rendered ascer- 
taining the rights of the parties and appointing commission- 
ers to make partition; and again, at the next term there- 
after, the commissioners reported that the land could not be 
divided, and the final judgment was rendered that the land 
should be sold. 
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the jury the following instructions : 


tion of the court. 


term of the writ. 


was not rendered at the return term. 


Dryden concur. 


The judgment rendered at the second term, ascertaining 
the rights of the parties, recites that “the order of publica- 
tion made at the last term of this court having been com- 
plied with, and the parties interested, as far as are known, 
who are residents of this State, having been individually 
served with process according to law,” &c. 
this case the court, at the instance of the plaintiffs, gave to 


At the trial of 


1. The sheriffs deed, read by defendants in the partition 
suit, conveys no title to the one-ninth of the lands sued for 
in this suit, and the same is excluded from the considera- 


2. B. Johnston, junior, being plaintiff in the partition pro- 
ceeding, and others (plaintiffs) being made defendants there- 
in, the said B. Johnston had no power to waive notice for 
them, and his action in the premises is irregular and void as 
to said plaintiffs, they being minors at the time. 

3. A final judgment cannot be rendered at the return 


Judgment was given for the plaintiffs, and the defendants 
have brought up the case by writ of error. 

The court erred in the instructions given. 
fective B. Johnston’s waiver of notice for his wards (the 
plaintiffs) may have been, the record also shows that they 
were “individually served with process according to law,” 
and this record is undeniable; and being so in court, they 
were bound by the judgment and the sale under it. The 
third instruction is a general declaration of law, not applied 
and not applicable to the facts of this case; for the judgment 


THIowever de- 


Judgment reversed and cause remanded. Judges Bay and 
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Holme v. Strautman. 





Peter H. Houme, Plaintiff in Error, v. Henry Strautman, 
Defendant in Error. 


1. Conveyance—Description.— Where the words employed to describe a tract 
of land fail to do so in such a manner as to show what tract was intended, 
the deed will be void for “ uncertainty of description.” 

Ejectment—New Madrid Location.—(Per Bates, C.J.) The certificate of 
right to locate other lands in lieu of those injured by earthquakes, under 
the act of Congress of February 17, 1815, although issued by the Recorder 
of land titles in the name of the legal representatives of the original con- 
firmee or grantee under the acts of Congress, enures to the benefit of the 
persons who presented the claim to the recorder, and if necessary the legal 
title will be passed to them. 


ro 


Error to St. Louis Land Court. 


Ejectment brought by the plaintiff in error to recover 
possession of land in the vicinity of the city of St. Louis. 
James Y. O’Carroll, who had a wife and three children, 
was settled upon a portion of the domain in the district of 
New Madrid, prior to the 20th of December, 1803, by per- 
mission of the proper Spanish officer, inhabiting and cultiva- 
ting the land. On the 29th day of November, 1805, O’Car- 
roll, in consideration of four hundred dollars, conveyed to 
George Ruddell “all that tract, parcel or parcels of land 
situated near the Mississippi, about two miles above the vil- 
lage of Little Prairie, it being the settlement-right of the 
said O’Carroll under the second section of the law of Con- 
gress, within the District of Louisiana, and the territory of 
Orleans, and every part, parcel, acre, or arpent thereof, 
which may be confirmed to him, the said O’Carroll, by the 
commissioners of the United States, or by the United States 
in Congress assembled, are hereby bargained and sold to the 
said George Ruddell, and all the rights, interest, and estate 
of him, the said O’Carroll, is hereby bargained, sold and 
transferred to him, the said George Ruddell, forever.” 

This deed was acknowledged on the day of its date, (No- 
vember 29, 1805,) and recorded March 18,1809. On the 
14th day of February, 1806, M. Amoureux, who calls him- 
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self deputy surveyor for the district of New Madrid, issued 
a plat of survey, which he certifies “ represents 1,000 ar- 
pens of land, situated in the district of New Madrid, sur- 
veyed by him at the request of James Y. O’Carroll, who 
claims the same as his settlement-right by virtue of the 
second section of the act of Congress, respecting such claims, 
passed on the second day of last March.” This survey was 
recorded by Antoine Soulard, Surveyor General, February 
27, 1806. A claim was filed with the Recorder of land ti- 
tles, in the name of James O’Carroll, for 1,000 arpens, situa- 
ted in the district of New Madrid, under the second section 
of the act of Congress, and the plat of survey made by 
Amoureux is filed with the notice of claim. 

This claim was first considered by the board on the 13th 
of March, 1806, and upon the testimony of George Ruddell 
proving the inhabitation and cultivation, the board decided 
to grant the claimant 1,000 arpens of land, provided so 
much be found vacant at the place. 

Afterwards, on the 10th of July, 1809, the board took 
up the case again, and received further testimony; and on 
the 14th of December, 1810, the board decided to grant to 
O’Carroll three hundred and fifty arpens of land, and or- 
dered that the same be surveyed as nearly in a square as 
may be, and so as to include his improvements. The com- 
missioners issued their certificate, No. 1040, on the 20th 
of June, 1811, for the three hundred and fifty arpens, to be 
surveyed in the manner directed in the confirmation. The 
survey under this confirmation and certificate was not given 
in evidence. 

Under the act of February 17, 1815, for the relief of the 
inhabitants of the county of New Madrid who suffered by 
earthquakes, the Recorder took evidence of the injury to the 
lands of O’Carroll, and in the book containing the testimony 
an entry appears of November 10, 1815, stating that James 
Y. O’Carroll claims 640 acres of land, No. 1040 of commis- 
sioners’ certificates, and extended by recorder, with the evi- 
dence of a witness that this tract was materially injured by 
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earthquakes. By extracts from certain lists remaining in the 
recorder’s office, it appears that New Madrid certificate No. 
150, in the name of James Y. O’Carroll, for 640 acres, was 
issued under date of November 30, 1815, and that a relin- 
quishment of the injured land to the amount of the same 
number of acres was made by James Tanner, legal repre- 
sentative of James Y. O’Carroll, and that a patent certificate 
was issued on the 16th of August, 1841, upon survey No. 
2498, for 640 acres, in the name of O’Carroll, which was de- 
livered to William Milburn. 

Copies of the original New Madrid certificate for 640 acres 
in favor of James Y. O’Carroll or his legal representatives, 
and of the application of Christian Wilt, as the legal repre- 
sentative of James Y. O’Carroll, for the location of 640 acres 
under said certificate, and of survey No. 2498, were given 
in evidence by the plaintiff. 

There was also given in evidence by plaintiff, an extract 
from the opinion of the Recorder of land titles, showing his 
action upon the claim of James Y. O’Carroll, by which it 
appears that O’Carroll claimed 1,000 arpens, and that there 
was a commissioners’ certificate (No. 1040) for 350 arpens ; 
that the land was surveyed, and situated on the Mississippi, 
in New Madrid, and that 640 acres were granted. This ex- 
tract is taken from the books kept in the recorder’s office, 
which contain the report of claims made by him to Congress, 
and which claims were afterwards confirmed by Congress 
by the act of 29th April, 1816. 

A copy of a deed from George Ruddell to George Dame- 
ron was given in evidence, dated November 1, 1815. (See 
opinion.) The evidence in the cause showed, that George 
Dameron lived upon the land which he acquired from Rud- 
dell by the deed before stated, and which some of the wit- 
nesses say was a tract of 200 arpens, being part of the set- 
tlement right of James Y. O’Carroll. Dameron died in 
possession of that land in 1816. The plaintiff claims an in- 
terest in the land in St. Louis county, under the heirs of 
George Dameron, upon the ground of his interest in the 
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land in New Madrid ery was injured by seated. 
The survey of the land in St. Louis, made in locating 
the New Madrid certificate, was made in April, 1818, upon 
the application of Christian Wilt, claiming to be the legal 
representative of O’Carroll, no person set up any title or 
claim to any part of it under Dameron, either by entry, suit, 
or by attempting to convey any interest in it, until 1849. 
Depositions were read to prove who were the heirs of Dame- 
ron, and sundry deeds were given in evidence conveying inter- 
ests of different heirs of Dameron, in the land located in St. 
Louis county, and tracing the title from them to plaintiff. 

Augustus H. Evans, a witness examined by plaintiff, testi- 
fied that he sold the land in question to Col. William Me- 
Ree; witness had bought it in 1825 or 1827. Col. McRee 
was in possession of part of the Jeannette tract, but witness 
can’t say whether he was then in possession of any part of the 
O’Carroil location. In 1834 or 735, in one of those years, 
there was an enclosure of 100 acres as he supposed on this 
tract, and the possession has continued down to this time. 
In 1830, Col. William McRee had a house on the Jean- 
nette tract. Col. Samuel McRee has since built another 
house which is on the O’Carroll tract. The defendant then 
admitted himself to be in possession of a part of the land 
sued for, as tenant of Mrs. Mary McRee, the part so in his 
possession being described particularly and admitted to con- 
tain two acres and 28-100 of an acre. 

When the evidence on the part of the plaintiff was closed, 
the defendant by his counsel asked the court to give certain 
instructions to the jury, which were given. (See opinion.) 
On motion of the plaintiff, the court instructed the jury as 
follows: “ The jury are instructed that if they find from the 
evidence in the cause, that James Y. O’Carroll made the 
deed read in evidence to George Ruddell, dated October 29, 
1805, the effect of said deed was to vest in said Ruddell all 
and every part of the tract of land mentioned therein which 
might be confirmed to said O’Carroll under the laws of the 
United States.” 
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The plaintiff also asked the court to give the following in- 
structions, which were refused : 

2. The jury are instructed, that if they find that said 
George Ruddell made the deed to George Dameron read in 
evidence, and dated November 1, 1815, the effect thereof 
was to convey to said Dameron, his heirs and assigns, 200 
arpens of the tract known as James Y. O’Carroll’s head- 
right, and to secure to said Dameron an interest of 200 ar- 
pens in any New Madrid certificate which might issue in 
lieu of said head-right on account of injuries thereto by 
earthquakes. 

3. The jury are instructed that if the New Madrid cer- 
tificate No. 150, read in evidence by plaintiff, and dated 
November 30, 1815, issued in lieu of the tract confirmed to 
James Y. O’Carroll by the confirmation put in evidence by 
the plaintiff, then any person owning any part of the tract so 
confirmed at the time of issuing the certificate No. 150 
would by the law be entitled to the same interest in the said 
certificate and land located thereby, which such person had 
in the land so confirmed. 

4. The jury are instructed that the deed from Ruddell 
to Dameron, if made as aforesaid, was operative to convey 
to said Dameron 200 arpens of the claim of James Y. 
O’Carroll as a head-right, and of any Jand confirmed in sat- 
isfaction of said claim, and conferred on said Dameron, his 
heirs and assigns, the right to re-locate 200 arpens on ac- 
count of injuries by earthquakes to the land so confirmed, 
and gave to said Dameron and his heirs 200 arpens of any 
lands located by virtue of injury by earthquakes to the said 
land so confirmed to James Y. O’Carroll, as and for his set- 
tlement-right, provided the jury believe the terms ‘“ head- 
right” and “ settlement-right’’ meant the same thing, as used 
in the deeds in evidence. 

5. The jury are instructed, that if George Dameron owned 
200 arpens of the tract of 640 acres, confirmed to O’Car- 
roll as aforesaid, and died in 1816,—that, by law, the 
heirs of said George, on his decease, inherited the same from 
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him, and took the same interest in the New Madrid certifi- 
cate, issued in lieu thereof, and in the land located thereby, 
and had the right to sell and convey the same to any person, 
and for any consideration they might see fit. 

6. And the jury are instructed, that if they find from the 
evidence that George Dameron died owning 200 arpens of 
the land so confirmed to O’Carroll, and left heirs, and that 
prior to the commencement of this suit the right of any of 
said heirs had been vested in the plaintiff, then said plaintiff 
is entitled to an interest in the land sued for, to the extent 
of the rights so vested, provided said defendant was, when 
sued, in possession of the land sued for, claiming adversely 
to the plaintiff. 

7. There is no evidence in this case that the title to the 
land in dispute was out of the United States prior to the 16th 
day of August, 1841, and there is no defence to the plain- 
tiff’s action arising out of the statute of limitations, if it 
appear that he is otherwise entitled to recover. 

Upon the action of the court in giving the instructions 
asked by the defendant, and in refusing those asked by the 
plaintiff, the plaintiff took a non-suit, and afterwards moved 
toset the same aside, which motion was overruled, and the 
case brought up by writ of error. 


Glover § Shepley, for plaintiff in error. 
No brief on file. 


H. R. Gamble and C. Gibson, for defendant in error. 


The case was submitted upon the brief of C. Gibson and 
the printed argument of the late H. R. Gamble. 

I. The deed from Ruddell to Dameron of November 1, 
1815, did not operate to convey an undivided interest or por- 
tion of the tract of 640 acres, in lieu of which the New Mad- 
rid certificate in favor of O’Carroll or his legal representa- 
tives was issued. 

II. In the absence of evidence as to what land had been 
sold to Rogerson, it cannot be determined what portion of 
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the original tract owned by O’Carroll was conveyed by Rud- 
dell to Dameron. 

Ill. There is no evidence that the land described in the 
deed of Ruddell to Dameron was any part of the tract con- 
firmed to O’Carroll. 

IV. As Dameron continued to occupy the land at New 
Madrid until after the issue of the certificate, and never re- 
linquished such land to the United States, nor did he nor 
any one claiming under him ever lay claim to the locus in 
quo until the commencement of this suit, the plaintiff is not 
entitled now to recover this land. 

V. The person who presented the claim to the Recorder 
of land itles, and received from him the New Madrid cer- 
tificate and relinquished the land injured by earthquakes to 
the United States, is the person to whose benefit the certifi- 
cate issued enured, and is the only person entitled to the 
land located by the New Madrid certificate. (Act February 
17, 1815; Lessieur v. Price, 12 How. 78; Bagnall v. Brod- 
erick, 138 Pet. 447; Bryan v. Wear et al., 4 Mo. 106; S. C. 
5 Mo. 147; Stuart v. Rector, 1 Mo. 861; Kirk v. Green’s 
Heirs, 10 Mo. 252; Page v. Hill, 11 Mo. 165; Jeeckel v. 
Easton, 11 Mo. 124; Cabanné v. Lindell, 12 Mo. 184; Mitch- 
ell v. Parker, 25 Mo. 31.) 

VI. Neither Dameron nor his heirs ever asserted any claim 
to locate other land within the time allowed by the acts of 
Congress of April 9, 1818, and April 26, 1822, which latter 
act required all warrants to be located within one year after 
the passage of the act. (Easton v. Salisbury, 21 How. 426.) 

VII. No patent having issued, the plaintiffs have no legal 
title. (Holme v. Fenn, 21 How. 481.) 

VIII. The plaintiffs are barred by lapse of time. (Sto. 
Eq., §§ 1520, 1522; Pratt v. Vatter et al., 9 Pet. 405; El- 
mendorf v. Taylor, 10 Wheat. 132.) 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment for land in St. Louis, which 
is a portion of a tract located under a New Madrid certifi- 
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cate in the name of James Y. O’Carroll or his legal repre- 
sentatives. The plaintiff, in order to show title in himself, 
gave in evidence a deed from James Y. O’Carroll to George 
Ruddell, dated the 29th of November, 1805, of the land in 
New Madrid described as follows: “all that tract, parcel or 
parcels of land situated near the Mississippi, about two miles 
above the village of the Little Prairie, it being the settle- 
ment right of the said James Young O’Carroll, under the 
second section of the law of Congress, within the District of 
Louisiana and the territory of Orleans, and every part, par- . 
cel, acre or arpent thereof which may be confirmed to him, 
the said James Young O’Carroll, by the commissioners of 
the United States or by the United States in Congress as- 
sembled.”’ 

The plaintiff then gave in evidence a deed from Rud- 
dell to Dameron (under whose heirs the plaintiff claimed) 
as follows: * This indenture, made this first day of Novem- 
ber, A. D. eighteen hundred and fifteen, by and between 
George Ruddell of the county of Lawrence and Territory of 
Missouri, of the one part, and George Dameron of the county 
of New Madrid and territory aforesaid, of the other part, 
witnesseth, that the said George Ruddell for and in con- 
sideration of the sum of four hundred dollars, current money 
of the United States, to him in hand paid by the said George 
Dameron at or before the delivery of these presents, the re- 
ceipt whereof is hereby acknowledged, he this day has grant- 
ed, bargained, and sold, and by these presents do hereby 
grant, bargain and sell unto him the said George Dameron, 
his heirs, executors, administrators or assigns forever, a cer- 
tain part of a tract or parcel of land of two hundred arpens, 
situated in the Little Prairie township, lying and being in the 
county of New Madrid and territory of Missouri, and about 
two and a half miles from the village of Little Prairie, and 
adjoining part of the same tract sold by the said Ruddell to 
a certain William Rogerson, the lower side down a byo, and 
known by the name of James Young O’Carroll’s head-right, 
which said tract of land has been materially injured by 
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earthquakes; and, whereas, under the act of Congress of the 
United States of the 17th February, 1815, it is provided that 
all and every person or persons owning land in the county 
of New Madrid, in the territory of Missouri, thus injured by 
earthquakes, shall be entitled to the right and privilege to 
locate certain quantities of public lands, which they shall 
hold in lieu of their injured lands, which injured lands shall 
revert to and become absolutely vested in the United States, 
all the rights, privileges and benefits which are given to the 
said George Ruddell by the said act of Congress in virtue of 
the aforesaid tract of land are hereby sold and transferred 
by the said George Ruddell to the said George Dameron, his 
heirs and assigns forever,” &c. 

The court instructed the jury as follows: 

1. The deed of the first of November, 1815, from George 
Ruddell to George Dameron, does not operate to convey an 
undivided portion of the tract of 640 acres, in lieu of which 
New Madrid certificate No. 150, in favor ofJames Y. O’Car- 
roll, or his legal representatives, was issued. 

2. There is no evidence that the land described or con- 
veyed by the deed of the 1st November, 1815, from George 
Ruddell to George Dameron, is any land of the tract of 640 
acres confirmed to James Y. O’Carroll, in lieu of which the 
certificate No. 150 was issued, so as to entitle the plaintiff 
claiming under said deed to any portion of the land located 
by virtue of said certificate. 

3. If the jury find that George Dameron, the grantee in 
the deed of 1st November, 1815, occupied and possessed the 
tract or parcel of land purporting to be conveyed by said 
deed at the time when the New Madrid certificate No. 150 
was issued, and afterwards eontinued to occupy the same 
land and claiming it as his own; that he died in possession 
thereof as his own; that neither he or any person claiming 
under him relinquished the said land to the United States, 
nor made any claim to the said certificate No. 150, or to the 
land located by virtue thereof, for thirty years after the said 
certificate was issued, and that the defendants and those un- 
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der whom they claim have been in the uninterrupted, open 
and notorious possession of the land located by virtue of said 
certificate for more than twenty-five years before the com- 
mencement of this suit, claiming the same as their own prop- 
erty during all this time, the plaintiffs are not entitled to 
recover.” 

Under these instructions the plaintiff took a non-suit, and 
has brought the case to this court by writ of error. 

The second instruction was properly given ; whilst the deed 
evidently intended to convey a definite tract of land, the 
words employed to describe the tract fail to do so in such 
manner as to make it certain what tract was intended. That 
it is a part of a tract of 200 arpens is clear, but what part 
does not appear; that another part of the same tract had 
been previously sold to Rogerson is also clear, but what part 
that was does not appear; nor does it appear whether or not 
the part intended by this deed was the whole remainder of 
the tract after satisfying the deed to Rogerson. It also ap- 
pears that the tract intended to be conveyed adjoined that 
sold to Rogerson ; but as Rogerson’s tract is in no manner lo- 
eated, that fact adds nothing to the description. It also ap- 
pears that the lower side (of something) was down a bayou. 
If these words are understood to apply to the tract intended 
to be conveyed by that deed (of which there may be doubt), 
and it be assumed that the bayou was a known place, and it 
be understood that the words meant that the bayou was a 
boundary of the tract, yet as the other boundaries are not 
known, it amounts to nothing. Again, it appears that some 
tract was “ known by the name of the James Young O’Car- 
roll’s head-right.”” Whether this refers to the tract intended 
to be conveyed, the Rogerson tract, or the whole 200 arpent 
tract, of which they were parts, is not clear; nor is any evi- 
dence given to show what was known by the name of James 
Young O’Carroll’s head-right ; nor does the condition of the 
O’Carroll claim, at the date of that deed, make any clearer 
the reference to his head-right. His claim was then for one 
thousand arpens, of which there had been confirmed three 
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hundred and fifty, to be surveyed so as to include his im- 
provements, and which confirmation was subsequently ex- 
tended to six hundred and forty acres. So that the term 
head-right may have referred to the tract of 1,000 arpens, 
that of 350 arpens, or (upon the idea that the parties anti- 
cipated the subsequent confirmation) to that of 640 acres, 
all of which differ in quantity from the tract of 200 arpens, 
of which the tract intended to be conveyed was a part. 

With this great uncertainty in the description contained 
in the deed, and the lack of other evidence to give certainty 
to the descriptive words used, the instruction given was a 
proper expression of the law applicable to the case. 

Under this instruction it was impossible for the plaintiff to 
recover, and Judges Bay and Dryden think that the approval 
of them makes an affirmance of the judgment of the lower 
court proper, and that it is unnecessary to give any opinion 
on the other questions made in the case. 

I think that it is proper to decide upon other questions 
made by the record, and therefore I add my individual opin- 
ion upon them. 

By the first section of the act of Congress for the relief of 
the inhabitants of the late county of New Madrid, in the Mis- 
souri territory, who suffered by earthquakes, approved Feb- 
ruary 17, 1815, it was enacted in Sec. 1—** That any person 
or persons in the county of New Madrid, in the Missouri ter- 
ritory, and whose lands have been materially injured by 
earthquakes, shall be and they are hereby authorized to 
locate the like quantity of land on any of the public lands 
of the said territory, the sale of which is authorized by law ; 
provided, that in every case where such location shall be 
made according to the provisions of this act, the title of the 
person or persons to the land injured as aforesaid shall re- 
vert to and become absolutely vested in the United States.” 

The Supreme Court of the United States has held that 
this act is not a pure donation on the part of the govern- 
ment, but was a proffered barter or exchange of lands. ( Les- 
sieur v. Price, 12 How. 78.) 
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The second and third sections of the act provide how the 
proffered exchanges were to be perfected. They are as 
follows : 

‘Sec. 2. That whenever it shall appear to the Recorder of 
land titles for the Territory of Missouri, by the oath or affirm- 
ation of a competent witness or witnesses, that any person 
or persons are entitled to a tract or tracts of land under the 
provisions of this act, it shall be the duty of the said Re- 
corder to issue a certificate thereof to the claimant or claim- 
ants; and upon such certificate being issued and the loca- 
tion made, on the application of the claimants, by the 
principal deputy surveyor for said territory, or under his 
direction, whose duty it shall be to cause a survey thereof to 
be made, and to return a plat of each location made to the 
said Recorder, together with a notice in writing, designating 
the tract or tracts thus located, and the name of the claim- 
ant on whose behalf the same shall be made; which notice 
and plat the said Recorder shall cause to be recorded in his 
office, and shall receive from the claimant for his services on 
each claim the sum of,” &e. 

“Sec. 3. That it shall be the duty of the Recorder of land 
titles to transmit a report of the claims allowed and loca- 
tions made under this act to the commissioner of the Gen- 
eral Land Office, and shall deliver to the party a certificate 
stating the circumstances of the case, and that he is entitled 
to a patent for the tract therein designated, which certificate 
shall be filed with the said Recorder within twelve months 
after date, and the Recorder shall thereupon issue a certifi- 
cate in favor of the party; which certificate, being transmit- 
ted to the commissioner of the General Land Office, shall 
entitle the party to a patent to be issued in like manner as is 
provided by law for other public lands of the United States.” 

The second section contemplates that persons who may be 
entitled to accept the offer made by the government to ex- 
change other lands for those injured by earthquakes, shall 
claim the benefit of the act before the Recorder; and that 
the Recorder shall, when a proper case is made, issue to the 
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claimant a certificate that such claimant is entitled to a 
tract of land under the provisions of the act. And it is ob- 
vious, that in no case can the Recorder issue such certificate 
unless there be a claimant entitled to receive the same. The 
issue of the certificate is the first step in a proceeding by 
which the title to land is to pass from the United States to 
the claimant in lieu of land (injured by earthquakes), the 
title to which shall pass from the claimant to the United 
States.: Necessarily, therefore, the claimant must be before 
the Recorder, and must be held and adjudged by the Recor- 
der to be a person entitled to a tract of land under the pro- 
visions of the act; that is, to be a person owning land in the 
county of New Madrid, and whose land has been materially 
injured by earthquakes. The issue of the certificate by the 
Recorder is therefore, for all the purposes of the exchange, 
a decision by the proper officer of the government, not only 
that a particular tract of land in New Madrid county had 
been materially injured by earthquakes, but also that the 
claimant was the owner of the injured land, and therefore 
entitled to another tract of land under the provisions of 
the act. 

So far all seems clear enough; but difficulties are created 
by the mode adopted by the Recorder for the performance of 
his duties under the act. Instead of issuing to the claim- 
ants, specially by name, certificates that they were entitled 
to tracts of land under the provisions of the act, as required 
by the act, he (having in his office the evidence of the origi- 
nal confirmations) granted certificates as to the whole origi- 
nal tracts, and in the name of the original confirmees or 
their legal representatives, without regard to any subdivis- 
ions of the original tract, or to any transfer of title by con- 
veyance or descent of the whole or any part thereof. He 
also, however, required the claimant, to whom the certificate 
was delivered, to execute a relinquishment to the United 
States of the injured land in New Madrid, which relinquish- 
ment was not required by the act, and its execution proba- 
bly serves no other purpose than to indicate conclusively who 






















ST. LOUIS. 





Holme v. Strautman. 








was the claimant before the Recorder. In acting upon the 
subject, the Recorder evidently considered that the title to 
the injured land should pass from the claimant to the Uni- 
ted States, at the time he issued the certificate under which 
a location of other lands in lieu of the injured lands might 
be made. This opinion of the Recorder as to the time when 
the title passed to the United States was not unreasonable ; 
but this court las in several instances held that the injured 
land reverted to the United States when the location was 
made under the certificate. (Wear & Hickman v. Bryant, 
5 Mo. 147; Joeckel v. Easton, 11 Mo. 124; Page v. Hill, 11 
Mo. 165.) Certainly when the location was made under the 
certificate, the title to the injured land passed to the United 
States, if it had not done so before, and then the exchange 
became complete—the evidence of title in fee to the located 
land, by the issuing ofa patent by the United States, follow- 
ing the location as a matter of course. 

But bearing in mind that the act of Congress is only an 
offer of a land proprictor to make an exchange of lands, and 
that the exchange can only be made perfect by the accept- 
ance of the offer by a person qualified to make the contract 
(by the ownership of land which had been injured by earth- 
quakes), it must be determined in this case what person or 
persons did make the contract of exchange, and did ex- 
change lands with the United States, or, at least, whether 
Dameron, under whom the plaintiff claims, was one of the 
contracting parties. 

In this case, the record does not show when the location 
was made, but it does show that the patent certificate was 
issued on the 16th of August, 1841, and consequently the 
location was made at or before that time. Up to that time, 
when the exchange became perfect, neither Dameron nor any 
of his representatives had, in any manner whatever, accept- 
ed or in any way indicated any intention to accept the offer 
made by the United States to exchange lands; but, for all 
that appears, they may have retained the land in New Mad- 
rid and continued in the use and enjoyment of it. It is well 
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known, as stated by the practical as well as learned Judge 
Catron, in the case of Lessieur v. Price, that much of the 
injured land in New Madrid is of great intrinsic value (or 
was so before the rebellion, more disastrous in its effects than 
earthquakes, brought ruin upon the proprietors or posses- 
sors) ; and as the act of Congress did not compel any proprie- 
tor to accept the offer of an exchange, it is not to be pre- 
sumed that he did so merely because some other person, 
wrongfully claiming his land, has attempted to transfer it to 
another person (the United States) in exchange for lands 
elsewhere. The act of such other person cannot divest him 
of his land In New Madrid. It was, as to him, merely and 
absolutely null and void. He is not affected by it, either in- 
juriously or beneficially, and therefore of necessary conse- 
quence had no right, at his option and at any future time, 
to adopt the acts of the other person and claim the benefit 
of the exchange made by such person. 

The obvious intention of the act of Congress was to grant 
relief to sufferers by the earthquakes. If an owner of land 
in New Madrid which was injured by earthquakes chose to 
decline the relief offered, he was at full liberty to do so by 
simply abstaining from applying for such relief, in the mode 
directed by the act. The relief was offered to such as were 
sufferers, and granted to such sufferers as should be claim- 
ants according to the second section of the act. The record 
does not show that Dameron was a claimant. Who, then, 
was the claimant? Who was the person with whom the Re- 
corder dealt as the person contracting with the United States 
in the exchange of lands? This is a question of fact, but 
depending upon matter of record and determinable by the 
court. 

The certificate of the Recorder is as follows : 

“Office of the Recorder of land titles, St. Louis, Novem- 
ber 80,1815. I certify that a tract of 640 acres of land on 
the Mississippi, in the county of New Madrid, which appears 
from the books of this office to be owned by James Y. O’Car- 
roll, has been materially injured by earthquakes, and that in 
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conformity to the provisions of the act of Congress of the 
17th February, 1815, the said James Y. O’Carroll, or his le- 
gal representatives, is entitled to locate 640 acres on any of 
the public lands of the Territory of Missouri, the sale of 
which is authorized by law. Frederick Bates.” 

It appears also from the records of the Recorder’s office 
given in evidence, that this certificate was delivered to James 
Tanner, and that James Tanner, as legal representative of 
O’Carroll, executed a relinquishment to the United States 
of the land in New Madrid. The Recorder thus recognized 
Tanner as the legal representative of O’Carroll, and the 
claimant of relief on account of the injury done to the 
O’Carroll tract of land. 

It may well be that Tanner was not the owner of the O’Car- 
roll tract, but he was recognized as the owner by the officer 
of the United States, whose duty it was to determine who 
were the owners of injured lands, and as such entitled to re- 
lief; and his relinquishment of the injured land accepted by 
the officer. These relinquishments were not required by 
law, but the Recorder did require them in all cases, and his 
acceptance of the relinquishment from Tanner is conclu- 
sive that he regarded Tanner as the owner of the land. If 
Tanner was not in truth the owner of the land, the true 
owner was not injured. He was deprived neither of his right 
to the land in New Madrid, nor of his right to claim before 
the Recorder a certificate entitling him to other land in lieu 
thereof; and although it may be that (if Tanner was not the 
owner of the New Madrid land) the certificate and subse- 
quent location were voidable by the United States, yet until 
so avoided, they cannot be impeached by third persons. 
(Mitchell v. Parker, 25 Mo. 32.) 

Tanner being the person with whom the exchange was 
made, the location was for him or his representatives, and 
the patent when issued will enure to their benefit, and if ne- 
cessary the legal title be passed to them by a judgment. 
(Smith v. Stevenson, 7 Mo. 610; Carman v. Jolinson, 20 
Mo. 108; Gray v. Givens, 26 Mo. 302; Carroll v. Safford, 
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3 How. 441.) In the view taken of the subject, it is not 
necessary to consider whether the acts of Congress of April 
9, 1818, and April 26, 1822, limiting the time within which 
claims for relief under the act of February 17, 1815, and 
the time within which locations should be made, have any 
application to this case. 

It is contended by the plaintiff that the courts of this State 
have uniformly held, that the certificates of the Recorder 
(being to the original confirmee or his legal representatives) 
enured to the owners of the land in New Madrid, whether 
heirs or assigns, and that to change the rule now would pro- 
duce infinite mischief. Having an earnest desire to stand by 
the decisions, particularly where it is probable that rights 
have been vested under them, the former decisions have been 
very carefully examined, together with decisions by the Su- 
preme Court of the United States, which are the highest 
authority. 

There are but two cases in which this court has directly 
‘acted upon this question. The first case is that of Wear & 
Hickman v. Bryant, 5 Mo. 147, decided at the May term, 1838. 

In that case the certificate was to Louis St. Aubin, or his 
legal representatives, and an instruction was asked that the 
jury must be satisfied that the certificate was procured and 
the location made by the agency and consent of St. Aubin, 
or those claiming under him. The instruction was given with 
this explanation: “Although the certificate was granted 
and the location made without the consent of those under 
whom the plaintiff claims, yet if they afterwards consented, 
it is sufficient. It is the same,in point of legal effect, as if 
they had consented at the time, and that there is evidence of 
such subsequent consent.” Judge Tompkins, who delivered 
the opinion of the court, sustained the propriety of this ex- 
planation of the instruction, upon the ground that the cer- 
tificate was a grant to St. Aubin, or such persons claiming 
under him as might be the owners Of the land. Judge 
-McGirk concurred in affirming the judgment, but said “I 
am not well satisfied ;” and Judge Edwards, who, upon 
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another point was of opinion that the judgment ought to be 
reversed, said as to this point, ‘my opinion is not so clear, 
but as at present advised, I concur.” 

The other case is that of the heirs of Kirk v. The heirs of 
Green, 10 Mo. 252, in which the decision in the case of 
Wear & Hickman v. Bryant, is recited without dissent, 
though without any express words of approval. (No other 
cases contain the same point, although it may have been as- 
sumed in other cases without any controversy about it.) 
These cases evidently proceed upon the idea that the relief 
granted by the government under the act of 1815, was a 
pure donation, always beneficial to the grantee. Judge 
Tompkins’ opinion clearly manifests this. 

In the case of Lessieur v. Price, 12 How. 60, the Supreme 
Court of the United States held that the act of Congress, 
instead of being a pure donation on the part of the govern- 
ment, was a proffered barter or exchange of lands by legis- 
lative enactment, and that the owners of the land were not 
compelled to accept the provisions of the act. It also decis 
ded that a concurrent vestiture of title must have occurred, 
and that the injured land must have vested in the United 
States at the same that title was taken by the new location, 
and reaffirmed the decision in Bagnell v. Broderick, 13 
Pet., and Barry v. Gamble, 3 How., that the location was 
completed on the return made by the surveyor to the Re- 
corder of land titles. 

These positions are wholly inconsistent with the decision 
in Wear & Hickman v. Bryant; for at the time of the issue 
of the certificate, there must have been some person accept- 
ing the proffered exchange or else it was a nullity ; (and this 
court has held it to be valid, at least until avoided by the 
United States, the other contracting party.) It takes at 
least two parties to make an exchange; the exchange was 
complete when the new location was made; the Govern- 
ment was one of thé parties. There was necessarily another, 
some person who had then voluntarily accepted the offer of 
the Government—a certain person who had affirmatively 
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acted in the matter, and not an unascertained and unknown 
person who was the owner of the land in New Madrid, who 
had done no act in reference to the matter, and wiio at his 
own pleasure might or might not assent to the exchange at 
any time in the unlimited future. 

Other cases decided by this court are also inconsistent with 
the position taken in Wear & Hickman v. Bryant, and Kirk 
v. Green, but it is thought unnecessary to refer to them, as 
those cases are so clearly overruled by the Supreme Court of 
the United States, which is the highest authority. The case 
is totally dissimilar from that of a confirmation to a named 
person, “‘ or his legal representatives,” because the confirma- 
tions are regarded as pure donations and always beneficial to 
the grantees, and as requiring no act to be performed by the 
confirmees in acceptance of the grants, whilst the act for the 
relief of sufferers by earthquakes in New Madrid required 
the persons to be benefited by it to do acts which effected 
transfers to the Government of their land in New Madrid. 

The third instruction given for the defendant is supported 
by this view of the subject, and completely bars the plaintiff 
of a recovery. I will, therefore, only refer briefly to one 
other point. 

This plaintiff brought a suit at law for the recovery of a 
portion of the same land in the Circuit Court of the United 
States and recovered a verdict and judgment, from which an 
appeal was taken to the Supreme Court of the United States. 
In that court the judgment was reversed, because no patent 
having been issued for the land the fee was still in the Uni- 
ted States, and an action of ejectment could not be maintained 
in a court of the United States except upon the legal title. 
(Fenn v. Holme, 21 How. 481.) Upon the argument of this 
case, it was claimed the same rule should apply to the State 
Courts. This is not so. The statute of Missouri authorizes 
an action of ejectment to be maintained upon “a New Mad- 
| rid location,” and it is the established practice of this court 
to permit the action to be maintained without the produc- 
tion of the patent. There is no reason to change the prac- 
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tice. It is not an interference with the primary disposal of 
the soil by the United States (Gray v. Givens, 26 Mo. 301), 
nor is it effected by the distinction between practice at law 
and practice in equity. 

Judgment affirmed. Judges Bay and Dryden concur in 
affirming the judgment. 


ta 


Grorce B. Rovuscu, Respondent, v. Joun Durr et al., Ap- 
pellants. 


1. Bills of Exchange—-Acceptance.—The drawee of a bill of exchange is not 
liable upon his verbal acceptance, or promise to pay the bill. If he retain 
the bill after presentment for acceptance, and refuse within twenty-four 
hours after delivery, or such time as the holder may allow, to return the 
bill, he may be charged as acceptor. (R. C. 1855, p. 293, § 1, 6.) 

2. Practice—Pleating.—The petition against the drawee of a bill of exchange 
as acceptor, must state a legal acceptance of the bill within the terms of 
the statute. The petition alleged presentment of the bill to the acceptor, 
who promised to pay the bill and retained it in his possession. No demand 
for return of the bill accepted or unaccepted was alleged. Held, that no 
cause of action was shown. Dryden, Judge, dissenting. 


Appeal from Hannibal Court of Common Pleas. 


James Carr § A. W. Lamb, for appellants. 


The petition in this case shows no cause of action, and 
the motion in arrest of judgment should have been sustained. 
In the first place it must be remembered, that the written 
order named in the petition (as far as the petition shows) 
possessed none, or rather few, of the legal attributes of a bill 
of exchange, and therefore will not be treated with the re- 
spect due to that highly favored commercial paper. The 
petition avers a presentment of the order for acceptance, but 
nowhere avers that appellants ever accepted the same; then 
there is no cause of action claimed upon the ground of an 
acceptance. The canse of action is claimed to exist from the 
facts that “appellants took the said order into their posses- 
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sion and promised to pay the respondent on the 3d day of 
January, 1859, the sum of $297,” the amount called for in 
the order. In what consists a cause of action in those aver- 
ments? There is no acceptance, though presented for that 
purpose, as averred; but a taking into possession and a 
promise to pay a simple order of a third party, without any 
consideration to support the promise being averred. Neither 
is the taking nor the retention of the order charged to have 
been done without the consent of plaintiff; in other words, 
no wrong or conversion is imputed to appellants. There 
the cause rests upon the promise to pay. The promise to 
pay, as averred in the petition, is a mere naked promise to 
pay the debt of a third party, without consideration or wri- 
ting to support it, and is therefore void. (R. C. 1855, p. 
807, § 5; 4 Barb., N. Y., 181 and authorities there cited ; 6 
Black. 367; Brown on Fraud, 170-1-6, and notes late edi- 
tion; Carville v. Crane, 5 Hill, N. Y., 483; Gallaher v. 
Brunell, 6 Cow. 846; Taylor v. Drake, 4 Strob., 8S. C., 431; 
18 Mo. 272.) 

The order was presented for acceptance by plaintiff’s agent; 
an acceptance was not made, but in lieu thereof, for reasons 
not stated in the petition, the order was left with appellants, 
they promising to pay the same ata future day. It is sub- 
mitted that this promise cannot be relied upon as an accept- 
ance, but, like all other verbal promises, it must stand or fall 
upon its own legal merits. Respondent had the undoubted 
right to demand an acceptance or a refusal, but he waived 
this right and changed the entire legal relations between the 
parties. 

W. P. Harrison, for respondent. 

Bates, Judge, delivered the opinion of the court. 


Plaintiff states that on the 10th day of December, 1859, 
the defendants (John Duff and William Osborne) were co- 
partners under the name and style of John Duff & Co. 
Plaintiff states that on the 10th day of December, 1858, one 
John McGuire and A. Swartward drew their certain order 
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in writing and directed the same to the defendants, at Han- 
nibal ; and the said order requested said defendants to pay 
to the plaintiff on the 38d day of January, 1859, the sum of 
$297 ; that on said day the said McGuire and Swartward de- 
livered said order to plaintiff, and that plaintiff on said 10th 
day of December, 1858, presented the same to defendants 
for their acceptance; that the defendants on said 10th day 
of December, 1858, took the said order into their possession 
and promised on said day to pay to plaintiff on the 3d day 
of January, 1859, the said sum of two hundred and ninety- 
seven dollars. Plaintiff states that said defendant took into 
their possession the said order on said 10th day of Decem- 
ber, 1858, and have ever since retained and now do retain the 
same ; yet the plaintiff says that said defendants did not pay 
him said sum of two hundred and ninety-seven dollars, or 
any part thereof, on the 3d day of January, 1859, or on any 
other day, but the same to do have wholly neglected and re- 
fused, and still do neglect and refuse, to the damage of the 
plaintiff, three hundred and fifty dollars. Plaintiff asks 
judgment against defendants for two hundred and ninety- 
seven dollars, with interest from January 8d, 1859.” 

At the trial, the evidence established a case substantially 
as stated in the petition, and judgment was given for the 
plaintiff. 

The court by its instructions, and subsequently by over- 
ruling a motion in arrest of judgment, decided that the facts 
stated in the petition constituted a cause of action. 

1. There was no cause of action against the defendants as 
acceptors of a bill of exchange. The first section of the 
statute concerning bills of exchange requires that the ac- 
ceptance shall be in writing, which was not the case here. 
The petition not only fails to charge that the acceptance was 
in writing, but its statements exclude the idea that the ac- 
ceptance was in writing. The 6th section provides that 
“every person upon whom a bill of exchange may be drawn, 
and to whom the same shall be delivered for acceptance, who 
shall destroy such bill, or refuse within twenty-four hours 
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after such delivery, or within such period as the holder may 
allow. to return the bill accepted or non-accepted to the 
holder, shall be deemed to have accepted the same.” 

That section does not include this case, because here there 
was no destruction of the bill or refusal to return it. They 
are not liable as acceptors. 

2. Nor does the petition show any other contract upon 
which the defendants are liable. It states a promise to pay 
the plaintiff a specified sum at a certain time, but does not 
show any consideration for that promise. The statute re- 
quiring acceptances to be in writing, seems to have been in- 
tended expressly to prevent controversies of this character. 
The law provides the means by which the holders of bills 
may fully protect themselves in all their rights, and if they 
choose to adopt different means they do so at their own risk. 

Judgment reversed and cause remanded. Judge Bay con- 
curs. 


DryDEN, Judge. I think the acceptance of the bill is sub- 
stantially alleged in the averment, that the defendants on 
presentment for acceptance “ promised on said day to pay 
to pl intiff on the 3d day of January, 1859, the said sum of 
$297, ‘and that the petition is therefore sufficient. The ac- 
ceptance of a bill is but the promise of the drawee to pay the 
sum requested to the payee. All this is alleged of the de- 
fendants in this case ; it matters not that the pleader departed 
from the phraseology usually employed in averring accept- 
ance. In declaring on an acceptance it is not necessary un- 
der our Practice Act, any more than it was at common law, 
to aver that the acceptance was in writing, or the existence 
of the circumstances which imply an acceptance (R. C. 
1855, p. 1618, form No. 5), and, therefore, the omission to 
show that the promise of the defendants was in writing is 
no ground of objection to the petition in this case. Whether 
on the trial proof of a verbal promise would be sufficient, 
or what evidence would be required to support the allega- 
tion, is not the question. The question is one of pleading 
and not: of evidence. 
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I am of opinion that the petition is legally sufficient to sus- 
tain the judgment. 


Henry Rassunt, Respondent, v. Joun A. Lack, Appellant. 


1. Deed—Consideration—Estoppel.—The grantor in a deed conveying in fee 
simple absolute, acknowledging the receipt of the consideration, is not 
estopped from showing a different consideration from that expressed in 
the deed. 

2. Statute of Frauds—Pleading.—The defence of the statute of frauds must 
be pleaded, or it will not avail at the trial. 

8. Limitations.—The statute of limitations does not commence running against 
ademand until the cause of action accrues to tie plaintiff. 

4. Demand—Pleading.—The defence, that no demand was made prior to the 
institution of the suit, must be set forth in the answer. (R. C. 1855, p. 
448, § 34.) 


Appeal from Franklin Circuit Court. 


Respondent instituted this suit to recover a sum of money, 
alleging in his petition that he was indebted to appellant in 
two sums of money, secured by deed of trust upon certain 
real estate, and upon which property also a mechanic’s lien 
existed, the whole amount of indebtedness being about 
$2,000. That being about to remove from Franklin county, 
where he then resided, to another locality for greater con- 
venience, should a sale be effected, he agreed with appellant 
that respondent and wife would make to him an absolute 
deed, upon the condition that appellant would take up the 
mechanic’s lien, complete the house, and selling the property, 
pay himself for all advances, and account to plaintiff for the 
excess ; that, subject to this understanding, they conveyed, 
and appellant had sold the property to one Ruge for a val- 
uable consideration of about $4,000, and respondent prayed 
for judgment for excess. 

The answer admits the several allegations of indebtedness, 
and that appellant paid off the mechanic’s lien and received 
the absolute deed, but denies that it was upon any condi- 
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tions, and avers that the deed was, as it purported to be, an- 
absolute sale; and that appellant, treating it as such, had 
gone on and made other valuable improvements ; that upon 
a settlement had between them at the date of the convey- 
ance, respondent was indebted to appellant in the sum of 
$59.14, for which he executed his note, and this note appel- 
lant set up in counterclaim. 

Respondent replied to this counterclaim, that appellant 
had sued upon it and obtained a judgment before a justice. 
The case was submitted to the court as a jury, and judg- 
ment for $250 rendered in favor of plaintiff. Appellant 
moved for a new trial, which being overruled, he excepted 
and appealed. 

At the request of plaintiff the court gave the following in- 
structions : 


1. If it is in proof that the conveyances from Rabsuhl to 
Lack for the Washington property were intended by the par- 


ties thereto as security for the amount due Lack from Rab- 
suhl, although absolute upon their face, they are in fact 
mortgages, and must be treated as such in the settlement of 
the controversy. 

2. If it isin proof that by the agreement of the parties 
the deeds were executed by Rabsuhl and wife to Lack for 
the purpose of securing Lack in his advances, and for the 
further purpose of enabling him to dispose of the conveyed 
property to pay himself, and hand over the balance or over- 
plus to Rabsuhl, Lack must account for said balance remain- 
ing, after deducting his debt and the cost of finishing the 
main building. 

3. Lack is entitled to deduct from the amount received 
from the sale to Ruge, the amount expended by him in finish- 
ing the main building for sale. 

The defendant asked the following instructions of which 
the court gave the 5th, and refused the others: 

1. That if the court, sitting as a jury, should believe from 
the evidence in the case, that the deed from Rabsuhl to 

21—VOL. xxxv. 
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Lack for the property in controversy was an absolute deed, 
then the court will find the issue for the defendant. 

2. That if the court, sitting as a jury, should find from 
the evidence that the alleged agreement or contract between 
Rabsuhl and Lack was not to be performed within one year 
from the date of its execution, then said supposed agree- 
ment or contract ought not to be enforced. 

3. That if the court should find from the evidence, that 
Rabsuhl at no time ever made a demand upon Lack for the 
money sought to he recovered, then the court should find the 
issue for Lack. 

4. That the receipt offered in evidence, and the giving 
of the note by Rabsuhl to Lack, after the sale and transfer 
of the property from Rabsuhl to Lack, is presumptive evi- 
dence of settlement between them, and that Lack, owed him 
nothing, and that plaintiff was indebted to Lack for the 
amount of said note; and in absence of any evidence of a 
subsequent indebtednees to Rabsuhl, the court should find 
the issue for Lack. 

5. That the circumstances of Lack finishing the Rabsuhl 
building and repairing the old buildings, directing a new 
building of such great value on said premises, and that Rab- 
suhl at no time prior to the commencement of this suit ever 
having made any demand upon Lack for any balance of sup- 
posed purchase money, as well as Lack’s continued, open 
and avowed acts of entire and absolute ownership of prop- 
erty, are strong circumstances to repel the idea that the deed 
was ever intended to be a mortgage from Rabsuhl to Lack. 

6. That if the court, sitting as a jury, should believe 
from the evidence that more than five years have elapsed 
since making of the deed from Rabsuhl to Lack, up to the 
commencement of this action, then the claim is barred by 
the statute of limitations, and plaintiff ought not to recover 
in this action. 

7. That if the court, sitting as a jury, shall believe from the 
evidence that Rabsuhl has by his delay and acquiescence in the 
transactions of Lack, and in his permitting Lack to treat the 
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property as his own, and erect costly and valuable improve- 
ments on the property sold, and by lapse of time Lack has 
been deprived of the testimony of important witnesses by 
death or otherwise, in that event it is inequitable and unjust 
for the court now to interfere and grant the remedy sought 


in this cause, and in that event the court should find for Lack. 
Jones, for appellant. 


I. There is no equity or law in the bill of complaint. 

II. The deed from Rabsuhl to Lack was absolute, and de- 
signed to be so. 

III. If it was intended to be different and not to be abso- 
lute, and Lack was to repair and improve the buildings at 
his own expense, and for an indefinite period of time and ex- 
pense, then such a contract should have been reduced to 
writing. 

IV. There is no contract in writing purporting to show that 
any such improvements were to be erected by Lack, and 
that the property should afterwards enure to the benefit of 
plaintiff. 

V. There is no tender to defendant by plaintiff, either of 
the money advanced by Lack to him, or for improvements 
erected by Lack on the property sold. 

VI. This is no mortgage, and not intended to be; for a 
mortgage contemplates payment by the mortgagor and re- 
demption of the mortgaged property. In this case, there is 
no pretence that Rabsuhl ever expected to pay Lack the 
money advanced by Lack; and, therefore, the whole theory 
upon which the plaintiff expects to recover is swept away, 
and plaintiff is not entitled to recover upon his own state- 
ment. 

Again, parol evidence is not admissible to prove that an 
absolute deed was intended as a mortgage. ( Hogel v. Lindell, 
10 Mo. 483 ; Montanay v. Rock, 10 Mo. 506.) Parol evidence 
not admissible without an allegation of fraud or mistake. 
(Marshall v. Cox, 7 J. J. Marsh. 133.) In Hale v. Jewett, 
7 Maine, 435, it is decided that parol proof to show that a 
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deed of conveyance absolute on its face, was only intended 
as a security for money lent, is not admissible. (Stan- 
ton v. Commonwealth, 2 Dana, 397; Alexander v. Lane, 21 
Mo. 536; Slowy v. McMurray, 27 Mo. 113.) 


A. J. P. Garesché, for respondent. 


I. The deed from Lack and wife to Roge by which he dis- 
posed of the property, the subject matter of the dispute, was 
certainly competent prima facie evidence of the amount of 
consideration ; but the objection to its admission is general, 
and not for a specific reason, and will not be considered in this 
court. (Rosenheim et al. v. American Ins. Co., 88 Mo. 531; 
Buessemeyer v. Stuckenburg, 33 Mo. 546.) 

II. The court properly refused the instructions asked by 
defendant. The first, because the issue is not if the deed 
was absolute on its face, but whether it did not create a trust 
because coupled with a condition. The second, because the 
statute of frauds and perjuries does not apply to this case. 
(Tibeau v. Tibeau, 22 Mo. 79.) But if it do, then this de- 
fence has been waived by the failure of the defendant to plead 
the statute. (Bean v. Vallé et al., 1 Mo. 105-6, Gist v. 
Ewbank, 29 Mo. 249; Gardner v. Armstrong, 31 Mo. 540; 
Huffman v. Ackley, 34 Mo. 277.) The statute of frauds only 
applies to those contracts which by their terms cannot be per- 
formed within one year, aliter if they may be performed 
within the year. (Foster v. McO’Blenis, 18 Mo. 88; Sug- 
gett v. Cason’s Adm’r, 26 Mo. 225.) 

The 8d instruction is erroneous. (Sec. 34, “Costs,” R. C. 
1855, p. 448.) The 4th because there is no evidence of any 
receipt, and the instruction is otherwise irregular because as- 
suming facts which it is the province of the jury to decide. 
The 5th was given, though it should not have been. The 
6th instruction is erroneous in limiting the action to five 
years from the date of the deed in dispute (from Rabsull 
and wife to Lack), instead of five years from the date of 
Lack’s sale of the property. The 7th instruction is erroneous, 
because it speaks of facts of which no testimony is offered. 
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No witness speaks of Rabsuhl’s acquiescence in Lack’s claim 
of the property as his own; and the defendant’s answer dis- 
pels such a presumption by assigning as a reason for his sur- 
prise at the institution of this suit, that plaintiff had re- 
moved from Washington at the date of the sale. Finally, by 
the assertion that because defendant by death or otherwise 
had lost important testimony, he was any more entitled to 
recover. 

III. The motion for a new trial was properly overruled ; 
the affidavit for a new trial being insufficient because it 
showed no diligence. (Robbins v. Alton Ins. Co., 12 Mo. 
384; State, use of Jebbe, v. Wightman, 27 Mo. 121; Peers’ 
Adm’r, v. Davis’ Adm’r, 29 Mo. 184; O’Connor v. Duff, 30 
Mo. 598; Barry v. Blumenthal, 82 Mo. 45.) As to its in- 
sufficiency respecting his surprise at the testimony of his 
own witness—O’Connor v. Duff, 30 Mo. 598. As to its 
insufficiency on the ground of newly discovered testimony, 
no ancillary affidavits having been filed—Boggs v. Lynch, 
22 Mo. 565; Caldwell v. Dickson, 29 Mo. 229. 


Bates, Judge, delivered the opinion of the court. 


The plaintiff alleges that he was indebted to the defend- 
ant and conveyed to the defendant a house and lot in the 
town of Washington, upon the agreement that the defend- 
ant should finish the house which was then not quite finish- 
ed, and sell the house and lot, and of the proceeds of the 
sale should pay himself his debt and pay the surplus to the 
plaintiff; that the defendant had sold the house and lot for 
asum which paid his debt and left a surplus, and prays 
judgment for the surplus. The defendant denies that the 
consideration of the conveyance to him was as alleged by the 
plaintiff; but alleges that the consideration was the sum 
named in the deed as such, all of which had been paid. 

At the trial, after evidence had been given by both par- 
ties, the court at the instance of the plaintiff gave several 
instructions, to the giving of which no exception was taken 
by the defendant. The court also gave one instruction asked 








ST. LOUIS. 





Rabsuhl v. Lack. 





by the defendant. The court refused six instructions asked 
by the defendant, and the defendant excepted to the refusal. 

No. 1 was properly refused, because it was inapplicable to 
the case. The petition admitted that the deed was absolute, 
and sought a recovery for a portion of the alleged conside- 
ration. 

No. 2 was properly refused. There was no averment or 
evidence that the agreement was not to be performed within 
one year. 

No. 3 was properly refused. A demand was not necessary. 
(R. C. 1855, title Costs, art. 1, § 34, p. 448.) 

Nos. 4 and 7 were properly refused. The matters recited 
in them may have been entitled to consideration, as tending 
to show that the consideration of the plaintiff’s deed to the 
defendant was not the agreement alleged by the plaintiff; but 
they did not raise any such presumption as to put the plain- 
tiff upon proof of a subsequent promise by the defendant, 
or recognition by him of the continuance of the original 
agreement, and certainly did not of themselves disprove the 
agreement. 

No. 5 was given. 

No. 6 was properly refused, because it declared that the 
statute of limitations began to run from the time of the 
making of the deed from the plaintiff to the defendant, 
whereas no action accrued to the plaintiff until the sale of 
the property by the defendant, (the plaintiff having taken no 
steps to hasten the sale.) 

Judgment having been given for the plaintiff, the defend- 
ant filed a motion for a new trial, which was supported by 
his affidavit of surprise at the trial, but it does not comply 
with the rules in such cases,and is not insisted on in this 
court. 

Judgment affirmed. Judges Bay and Dryden concur. 
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STATE TO USE OF FeLix Coste, Curator oF Lesseur e¢ als., 
Appellants, v. WILLIAM FuLTon ez als., Respondents. 


Administration—Action.— Where the administrator dies or is removed before 
final settlement, the administrator de bonis non can alone sue for the assets 
unadministered. Although the debts be paid, the heirs have no right of 
action until distribution is ordered. 


Appeal from St. Louis Common Pleas Court. 


Glover & Shepley, for appellants. 


I. In order to make any lapse of time a bar to an action, 
the person against whom it is to operate must be sui juris 
able to enforce his rights. Here the real parties in interest 
are infants of tender years, and for whom no curator was ap- 
pointed until 1855. Until that time no suit could have been 
brought by them against these defendants. 

II. The statute by its very words makes the limitation of 
seven years within which suits can be brought against the 
securities of an administrator relate only to suits of an ad- 
ministrator de bonis non. 

III. The fact that the suit was not brought by the admin- 
istrator de bonis non is not any defence ; for the reason that, 
in the first place, the case shows that the debts were all paid 
and the estate settled up; and in the next place, that the ad- 
ministrator de bonis non was one of the securities and a 
party to this suit. 


B. A. Hill, for respondent. 


I. The right to sue on the bond, in this case, went, by the 
44th, 45th and 46th sections of the R. C. 1845, to the suc- 
cessor in the administration, William Fulton, who became 
administrator de bonis non upon the marriage of the admin- 
istratrix. Fulton, as administrator succeeding, could alone 
sue upon the bond; and he is made the sole representative 
of the estate in administration. (§ 45 p. 70, R. C. 1845.) 
All such suits against the securities must be brought within 
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seven years. This suit was brought after seven years, when 
the action was barred. (§ 46, p. 70, R. C. 1845.) 

As the administration law makes the successor of Octavia 
the representative of the estate, and expressly directs all 
suits on the bond, or for any property of the estate, to be 
brought by such successor in the administration within the 
seven years; the curator of the heirs must look to the suc- 
cessor and his bond for any surplus or balance of the estate, 
to which they may be entitled as distributees. 

II. The heirs of the deceased Lesseur had no vested right 
to a distribution or any distributive share of the estate of 
their father, when the administration of Octavia, their 
mother, was extinguished by the marriage. (§ 1, art. 6, p. 
100, R. C. 1845.) Distribution was to be made of this es- 
tate upon the settlement of the succeeding administrator 
(Fulton) and not upon the settlement of Octavia Lesseur, 
before the estate was further administered. The 6th art., p. 
100, 101-2-3-4, proves this proposition to be incontroverti- 
ble. The sole right of action being by law vested in the suc- 
ceeding administrator, and the estate not being subject to 
distribution when the letters of Octavia were revoked and 
her powers extinguished (§ 32, p. 67, R. C. 1845), the judg- 
ment was properly entered for the defendants, and that 
judgment should be affirmed. 

IIT. On the 24th September, 1852, the court ordered Oc- 
tavia, the administratrix, to pay over the moneys and deliver 
the property, &c., of the estate to Fulton, her successor; and 
this judgment is a bar to any action by the heirs as distribu- 
tors for the same money, property, &c. They must sue the 
party who became invested, by the judgment of the court, 
with the estate remaining as it was unadministered. Besides, 
then there has been no order of distribution, and no suit 
will lie until such order in favor of the distributees. 


Bates, Judge, delivered the opinion of the court. 


Octavia Lesseur, widow of Alexander Lesseur, became ad- 
ministratrix of his estate, and the defendants were the secu- 
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rities in her bond as such administratrix ; she subsequently 
married Beneke, by means of which marriage her letters of 
administration were revoked, and an administrator de bonis 
non was appointed; she made in the probate court a settle- 
ment of her administration, and a balance being found in 
her hands, she was ordered to pay it to her successor in the 
administration. More than seven years afterward, the plain- 
tiffs, who are the children and heirs-at-law of Alexander 
Lesseur, bring this suit by their curator, and allege that the 
administratrix (Octavia Lesseur) had never paid the balance 
in her hands to any one authorized to receive it, and that 
there were no debts of the estate remaining unpaid, and that 
they were entitled to the fund. 

There was judgment in the court below for the defend- 
ants, and the plaintiffs appealed. The case was decided in 
favor of the defendants upon this instruction: “The mar- 
riage of Octavia Lesseur to Mr. Beneke was a revocation of 
the letters of administration granted to said Lesseur; and if 
more than seven years elapsed after the said marriage and 
before the suit was commenced, the plaintiff cannot recover.” . 

We think it unnecessary to examine into the proper appli- 
cation of the statute of limitations to this case, for the rea- 
son that the judgment is for the right party, independently 
of the lapse of time. The administratrix, whose securities 
the defendants are, having made a settlement final as to her 
administration, and having been ordered by the court to pay 
the balance in her hands to her successor, the administrator 
de bonis non, she and her securities were liable to that suc- 
cessor, and not to the plaintiffs or other persons interested 
in the estate. The remedy of the plaintiffs is against the | 
administrator de bonis non. 

Judgment affirmed. Judges Bay and Dryden concur. 
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FERDINAND Rozier, JR., Appellant, v. G. B. JOHNSON AND 
Wire ef al., Respondents. 


1. Partition—Tenants in common—Ouster.—Where one tenant in common ousts 
his co-tenant and holds exclusive possession of the premises, no action of 
partition will lie until the co-tenant has established his title in an action of 
ejectment. 

2. Equity—Trust—Tenants in common.—Where one tenant in common ousts 
his co-tenant, and afterward buys in an outstanding title, can the co-tenant 
claim the benefit of the title thus secured? Quere. 


Appeal from St. Charles Circuit Court. 
Whittelsey, for appellant. 


I. The parties are tenants in common in the fee of that 
part of the land lying outside of the St. Charles commons, 
and were tenants in common in equity of that portion with 
the commons. At the time of the sale to McKnight & Bra- 
dy, by Duquette’s administrator, there was nothing but a 
claim to a tract of land, unconfirmed. The claim was pre- 
sented for 6,000 arpens, with no definite location, but to be 
located near a particular place, Marais Temps Clair; and 
the recommendation was, that 400 arpens be confirmed, and 
400 arpens were confirmed. There being no definite loca- 
tion, the claim required not only a confirmation, but also a 
survey, before the title attached to any particular land. 
(Montgomery v. Landusky, 9 Mo. 714; Stoddard v. Cham- 
bers, 2 How. 284; Bissell v. Penrose, 8 How. 317; Papin v. 
Massey, 27 Mo. 445; St. Louis v. Toney, 21 Mo. 243; Ber- 
thold v. McDonald, 24 Mo. 126; Menard’s heirs v. Massey, 
8 How. 293; Ashley v. Turley, 18 Mo. 430; Maguire v. Ty- 
ler, 25 Mo. 484.) 

The deed of the administrator of Duquette conveyed the 
claim of Duquette to McKnight & Brady, and the title un- 
der the survey enured to the benefit of the assignees, and it 
was not necessary that the deed should describe the land by 
metes and bounds. The rules of the common law are inap- 
plicable to the construction of Spanish concessions and 
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claims. (Bird v. Montgomery, 6 Mo. 510; Mullanphy v. 
Redman, 4 Mo. 226; Hogan v. Page, 22 Mo. 55.) Claims 
liable to sale—Landes v. Perkins, 12 Mo. 238; Landes y. 
Brant, 10 How. 348. 

II. The parties being tenantsin common, claiming through 
the same deed, the defendant upon the purchase of the out- 
standing title to part of the land became trustee for her co- 
tenant, who is entitled to the benefit of the compromise 
upon contribution to the common burden. (Rozier v. Grif- 
fith, 31 Mo. 171; Picot v. Page, 26 Mo. 398, 420, 421; Van 
Horne v. Fonda, 5 J. Ch. 888, 406; Beauchamp v. Vena- 
bles, 3 Dana, 326 ; Phelan v. Kelly, 25 Wend. 389 ; Jackson 
v. Strader, 5 Cow. 529; Jackson v. Hinman, 10 J. R. 292; 
Lee v. Fox, 6 Dana, 171, 176; Notes to Keech v. Sand- 
ford, 1 Wh. & Tud., L. C. Am. ed. 65, 67, 73; Feath- 
erstonhaugh v. Fenwick, 17, Ves. 298, 810; Alden v. Four- 
dee, 3 Swan., 489; Faucett v. Whitehouse, 1 Russ. & Myl. 
132; Smiley v. Dixon, 1 Pen. & Watts, 439, 441; Galbraith 
v. Elder, 8 Watts’ 81,95; Myers, Appeal, 2 Barr. 463, 466 ; 
Briton v. Hardy, 20 Ark. 381.) 

The auditor’s deed did not give any title to the ancestor of 
defendant, nor destroy the tenancy in common, for the rea- 
son that it was his duty to pay the taxes, and he could not 
acquire the title by bidding on the lands at a tax sale. (Mor- 
gan v. Herrick, 21 Ill. 481; Page v. Webster, 8 Mich. 363.) 

III. The parties being tenants in common, and the plain- 
tiff resorting to equity to enforce the resulting trust, is en- 
titled to the remedy he seeks, of contribution and partition. 
(Agar v. Fairfax, 2 Wh. & Tud. L. C. Am. ed., p. 1, 485, 
notes; Welch v. Anderson, 28 Mo. 197; Spitts v. Wells, 18 
Mo. 468; Allen v. Pipkin, 29 Mo. 229; Cartwright v. Pulte- 
ney, 2 Ath. 381; Hosford v. Merlin, 5 Barb. C. R. 51; Coxe 
v. Smith, 4 J. C. R. 276; Rozier v. Griffith, 31 Mo. 171.) 

IV. Equity has jurisdiction to make partition, and at the 
same time to take and state an account for the rents received, 
improvements made or moneys paid for the common benefit. 
(See this case 31 Mo. 171; Notes to Agar v. Fairfax, 2 Wh. 
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& Tud. S. C. p. 1, 485; 1 Sto. Eq. § 14; Turner v. Mor- 
gan, 8 Ves. 143; Munday v. Munday, 2 Ves. 122; 1 Sto, 
Eq. § 656, n. b., &c.; Spitts v. Wells, 18 Mo. 468.) A 
court of equity having acquired jurisdiction for one pur- 
pose, will do complete justice between the parties. (Keeton 
v. Spradling, 13 Mo. 321; Miller v. Wells, 5 Mo. 6; 1 Sto. 
Kq., §§ 64, 69, 71; Russell v. Clark’s Ex., 7 Cranch, 69; 8 
Ves. 143 ; 2 Ves. 122.) 

V. The parties being tenants in common, no actual ouster 
of plaintiff or his grantor is shown, because the possession 
of one is the possession of all, by presumption of law. 
There was no actual cultivation or enclosure of any part of 
the premises until the spring of 1850, and this suit was 
brought in 1859; there can be no pretence, therefore, that 
plaintiff’s title is barred by the statute of limitations. War- 
field v. Lindell, 30 Mo. 272, which seems conclusive of this 
case. As to what constitutes possession, see Harrison v. 
Cachelin et al., 27 Mo. 26. Possession, by presumption of 
law, always runs with the legal title until an actual ad- 
verse possession be shown. In overlapping claims, presump- 
tive possession is with the legal title, and the ouster must be 
actual. (Cottle v. Sydnor, 19 Mo. 764; McDonald v. Schnei- 
der, 27 Mo. 405; Griffith v. Schwenderman, 27 Mo. 412.) 

Neither party had title to the land within the commons 
until the compromise of 1857; there was no actual posses- 
sion of that portion prior to 1850, and therefore as to that 
portion the statute has not run against the plaintiff, no mat- 
ter what we say as to the part without the commons. But 
the plaintiff contends that no actual adverse possession is 
shown which bars his right to any part of the lands. 

VI. Plaintiff claims that all the points in this case were 
decided in his favor when it was before the court in 31 Mo. 
171, and that judgment should be entered for the plaintiff 
for the relief he seeks. 

VII. The court erred in admitting the auditor’s deed, no 
preliminary proofs being given to show his authority to make 
the deed. It claims to be a deed for the taxes of a non- 
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resident, when the defendant’s evidence shows that Duquette 
died in 1816, and the land was sold to McKnight and Brady 
by a recorded deed in 1817, and at the date of the tax (1833, 
and sale 1835) belonged to Griffith and the heirs of Brady 
as tenants in common. 

VIII. The possession of the defendant, although adverse, 
did not deprive the plaintiff of his partition as decided when 
this case was before the court, 31 Mo. 171. 
























H. C. Lackland, for respondents. 


Plaintiff ought not to maintain this suit for the following 
reasons : 

1. The plaintiff has no title to any portion -of said survey 
1668. 

2. Plaintiff is not a co-tenant with the defendants ; he has 
no title in privity with that of defendants. 

3. Plaintiff has no possession of said land, either actual 
or constructive ; but, on the contrary, defendants were at the 
commencement of this suit, and are now, in the actual ad- 
verse possession of said land. Adverse possession is a bar 
to this suit in partition. 

4, Defendants have had actual adverse possession of said 
land for more than ten years. 

I. The plaintiff in the course of the trial showed no title 
to any portion of survey No. 1668. 

II. Plaintiff is not a co-tenant of the defendant; their 
titles are not common. There is no privity or relationship 
between their titles. The title of defendants is hostile to 
that of plaintiff, and possession by defendants under their 
title, claiming the whole, must necessarily be hostile and ad- 
verse to plaintiff. 

III. Defendants at the commencement of this suit were in 
the actual adverse possession of survey 1668. What are 
j the facts that constitute adverse possession, is a question of 

law; but the facts themselves are to be found by a jury, or 
by the court sitting asa jury. The court sitting as a jury 
in this case, found these facts for the defendants. (Macklot 
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v. Du Breuil, 9 Mo. 473.) Adverse possession for any length 
of time is a bar to an action in partition. It makes no dif- 
ference whether the adverse possession originated by an 
ouster for a co-tenant, or by an entry and claim of the whole 
under a hostile title. The possession in this case did not 
originate (or arise) under an equitable title, nor under any 
title that is claimed to be equitable by the plaintiff. 

The possession of the defendants did not originate under 
the title acquired from the city, which is the only one claimed 
by the plaintiff to be an equitable title. (1 Sto. Eq., Note 
1 to § 650, and the authorities there cited; Vorh., N. Y. 
Code, p. 591, q. and the authorities there cited; Ang. Lim. 
p. 466, § 14; 26 Mo. 471; reaffirmed, 31 Mo. 171; Wilk- 
ins v. Wilkins, 1 Johns. Chan. 111; Phelps v. Green, 3 
Johns. Chan. 305; Manners v. Manners, 1 Green’s Chan. 
384; Garret v. White, 3 Iredell, Eq. 131; Ramsey v. Bell, 
8 Iredell, Eq. 209; Fleet v. Dorland, 11 How. Pr. 491-2; 
Hosford v. Merwin, 5 Barb. 51.) As to what constitutes ad- 
verse possession, vide Ang. Lim., p. 425, §§ 18, 19, 21, 22, 
25, 26; Jackson v. Brink, 5 Cow. 483; Ellicot v. Pearl, 10 
Peters, 432; 22 Mo. 70, 74, 75; 20 Mo. 186; 30 Mo. 310, 
816; Schultze v. Lindell, 832 Mo. 554, &., 557; 31 Mo. 
398-9. 

The defendants and their ancestors exercised every possi- 
ble act of conclusive ownership over the land from 1830— 
1836 to 1864, although they did not put a house and fence 
on the land until 1850. As to what constitutes ouster of 
one co-tenant by another, vide Ang. Lim. p. 462, §§ 11, 
12, 13, 14, 15; 2 Greenl. Cruise Rl. Prop. Title XX. p. 
402, § 14, note 3; Warfield v. Lindell, 80 Mo. 281, 286; 
Frederick v. Gray, 10 Serg. & Rawle, 182 ; Jackson v. Tib- 
bets, 9 Cow. 241; Galbraith v. Galbraith, 5 Watts’ Penn. 
190; Bolton v. Hamilton, 2 Watts & Serg. Penn. 299, 308. 

The fact that plaintiff brought suit for division of the 
rents and profits, is an admission that defendants refused to 
account to him for rents, &c., which amounts to an ouster. 
(Philips v. Greg, 10 Watts, 158.) 
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IV. 1. The title from the City of St. Charles to defendant, 
Eliza A. Griffith, is the only one claimed by plaintiff to be 
an equitable title. There is no equity in this title. Defend- 
ants never at any time occupied a position of trust or confi- 
dence towards plaintiff or his grantor. Defendant had been 
in the exclusive adverse possession of said land many years 
when she purchased said title. This was an issue raised by 
the pleadings, and it was found in favor of the defendants 
by the court sitting asa jury. Defendant purchased for her 
own sole benefit. Adverse possession negatives the presump- 
tion that the acts of the possessor are done for the benefit of 
the co-tenants. 

2. The commons of the city of St. Charles were confirmed 
by act of Congress 13th June, 1812. Survey No. 1668 was 
confirmed by act of Congress, 29th April, 1816, and was not 
located by survey until July 10,1817. A little over one- 
half of survey 1668 overlapped the out-boundary line of the 
commons; hence the true title to that portion of said sur- 
vey within the commons was in the City of St. Charles. 
Neither Duquette nor his assigns, nor the plaintiff nor his 
grantors, nor the defendants, had the title to said portion ; 
and the City of St. Charles had the right to sell the said 
land, lying within her commons, to whom she pleased. She 
did sell said land lying within the commons to the defend- 
ant, Eliza A. Johnson, by said deed dated November, 1857. 

Plaintiff was not heard of or thought of in said transac- 
tion. The defendants are therefore entitled to the entire 
benefit of said purchase, and plaintiff cannot claim any ben- 
efitin the same. (23 Mo. 188, &.; 26 Mo. 30,40.) The 
city title is superior to the Duquette title. (18 Mo. 80; 13 
Mo. 603; 7 Mo. 7; 27 Mo. 445, &.; 6 Mo. 335; 28 Mo. 
519, &c.; 18 Mo. 593-4-5; 29 Mo. 489, 512-13; 18 Mo. 
507-8 ; 31 Mo. 275; 32 Mo. 85, 44, 45; 82 Mo. 68, 78; 82 
Mo. 21, &c.; 32 Mo. 29.) 


Bates, Judge, delivered the opinion of the court. 


This case was before this court once before, by the style of 
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Rozier v. Griffith, and the decision is reported in 81 Mo. 171. 
After the case was remanded, the defendant having inter- 
married with George B. Johnson, he became a defendant, 
and with his wife answered the petition. Upon the issues 
made by the petition and answer, the base was tried by the 
Circuit Court and a decision made, “that the defendants’ 
possession was adverse to that of any co-tenant and amount- 
ed to an ouster, and that plaintiff had no claim in equity to 
share the benefits of the compromise made with the town of 
St. Charles; and that on account of said ouster and adverse 
possession, that plaintiff was not entitled to partition of any 
part of said land,” and thereupon the court gave judgment 
for the defendants, and the plaintiff appealed to this court. 
The petition states that the parties are tenants in common of 
a tract of land, and that the defendant had purchased an 
outstanding title to a part of the land, and ask judgment for 
partition for the benefit of the purchase of the outstanding 
title and for an account of rents, profits, &. 

The defendant denied the co-tenancy, set up adverse pos- 
session, &o. 

The evidence showed that the land was confirmed to Fran- 
cis Duquette ; that it was sold by Duquette’s administrator 
to John McKnight and Thomas Brady, on the 29th of April, 
1817 ; that McKnight’s interest was sold under execution 
against him to A. L. Magenis and Daniel Griffith, on the 22d 
of November, 1825, and Magenis conveyed his interest to 
Griffith on the 26th of November, 1825; that Griffith died 
in 1844, leaving a widow and two children, one of whom is 
the defendant Eliza; and that in 1852, by partition among 
the heirs of Griffith, the tract of land in question was as- 
signed to Eliza; that on May 30th, 1846, Brady’s adminis- 
trator sold his interest in the tract of land to John O’Fallon, 
who sold the same to the plaintiff on June 28, 1859. 

In stating these transfers no attention is paid to the objec- 
tions made to several of the deeds and no opinion is given as 
to the effect of them, but for the present purpose they are 
assumed to be effectual to convey the interests they profess 
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to convey in the land in question. It appears also that a 
portion of the tract was overlapped by the commons of the 

town of St. Charles, and that suit was brought by the town 

for the possession of that part, which suit was compromised 

by the defendant Eliza (by her guardian ) and the title of the 

town to that part conveyed to said Eliza on the 3d day of 

November, 1857. The town’s title was the better title, and 

that purchase is the one, the benefit of which the plaintiff 

seeks. 

In 1835, Griffith bought a tax bill to the tract for the taxes 
of the year 1833, which were assessed to Duquette, who had 
then long been dead, and from that time (1825) Griffith and 
his representatives continued to pay the taxes upon the land 
which were assessed to him, and after his death to his repre- 
sentatives. Prior to 1850 there was no actual possession of 
the land, and no acts of ownership exercised over it by the 
predecessors of the defendant other than the payment of 
taxes, verbal claim of title, and the appointment of agents to 
protect it from trespassers. 

In 1850, the widow of Daniel Griffith took possession of 
the tract by enclosing and cultivating a portion of it, and 
that possession was continued by the defendant after the land 
was assigned to her in the suit in partition, down to the pres- 
ent time. No direct notice was ever given the plaintiff or 
his predecessors in title, that the defendant or her predeces- 
sors held adversely to him or them. The representatives of 
Daniel Griffith after his death, probably in ignorance of the 
real state of their title, claimed the entire ownership of the 
whole tract, and in all their actings, including the controver- 
sy and compromise with the town of St. Charles, assumed 
that they were the sole owners of the tract and recognized 
no co-tenancy with any other person. During all this time 
the plaintiff and his predecessors in title do not appear to 
have exercised any acts of ownership over the land, or to 
have asserted any claim to the possession of it down to the 
time of the bringing of this suit in 1859. 

It is always difficult in cases of this character, to determ- 
22—VOL. XXXV. 
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ine what facts amount to an ouster. Yet in this case it 
appears that the exclusiveness of the possession of the de- 
fendant was open and notorious, and therefore it cannot be 
held that the Circuit Court erred in declaring that the pos- 
session of the defendant amounted to an ouster. In the case 
of Warfield v. Lindell, 30 Mo. 272, this subject was fully 
discussed, and, upon the principles stated in the opinion de- 
livered in that case, the decision of the Circuit Court in this 
case can be sustained. There being an ouster prior to the 
purchase from the town of St. Charles, the plaintiff is not 
entitled to the benefit of that purchase, nor to partition, be- 
fore regaining possession. 

The deed of 1835, from the Auditor of Public Accounts 
for the tax title, was admitted in evidence only as one means 
of showing the character of the subsequent possession ; and 
for that purpose it was immaterial that no title may have 
been acquired thereby; and for the specific purpose for 
which it was offered it was admissible, notwithstanding that 
the purchase by one co-tenant of an outstanding encum- 
brance generally enures to the benefit of his co-tenants. 
Alone, it would not show that the subsequent possession was 
adverse, but it was a circumstance proper to be considered 
with othersin determining the character of the possession. 

The judgment of the Circuit Court is affirmed. Judges 
Bay and Dryden concur. 


——_+206e+——- 


CorBIN ALEXANDER, Respondent, v. JouHn J. HELBER, Ap- 
pellant. 


1. Municipal Corporation—Taxes.—Where the collector of taxes of a town 
was authorized to collect the tax assessed by a civil suit, he could not en- 
force the payment of the tax, by alevy upon the property, before judg- 
ment obtained. 

2. Trespass—Damages.—Where the collector of taxes, levied upon property 
without authority of law, and the owner became the purchaser, in assess- 
ing the damages, the amount of the tax should be deducted. 

3. Trespass—Damages.—Where an officer is guilty of a trespass in levying 

upon and selling property illegally, if the owner bid in such property at 

such sale, the measure of damages will be the price bid at the sale. 
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Appeal from St. Frangois Circuit Court. 


On the 28th October, 1859, the plaintiff commenced suit 
against the defendant in the Circuit Court of St. Fran- 
cois county. In his petition, he alleges that the defend- 
ant on or about the 15th day of May, 1859, assuming 
to have and exercise a certain office under the name 
and style of marshal of the town of Farmington, in said 
county, State of Missouri, and ex-officio collector of taxes 
in said town, did unlawfully seize, take and detain a negro 
boy by the name of Nelson, belonging to the plaintiff; and 
afterwards, on the 22d day of June, A. D. 1859, unlawfully 
proceeded to sell, and did sell said boy, with all plaintiff’s 
right, title and interest; that such sale was against his ex- 
press prohibition, and that by such unlawful seizure and 
selling of said slave plaintiff suffered damage in the sum of 
twelve hundred dollars, for which he asks judgment. 

The defendant answered, setting up as his defence to plain- 
tiff’s cause of action, that, at the times of levy and sale of said 
slave, he was in fact marshal and ex-officio collector of the 
taxes due the corporation of the town of Farmington, duly 
commissioned and qualified as such; that said town of Far- 
mington was duly incorporated under the laws of the State, 
under the name and style of the inhabitants of the town of 
Farmington. That there was on the tax list for the years 
1858 and 1859, the sum of $16.68 due and owing by the 
said plaintiff to said corporation ; that said lists were placed 
in his hands for collection; that he demanded of plaintiff 
payment of said taxes on the 14th April, 1859; that plain- 
tiff refused to pay the same, and that he afterwards on the 
15th day of May, A. D. 1859, by authority of and in pursu- 
ance of the ordinances of said corporation, did levy on and 
seize the boy mentioned, for the purpose of coercing the pay- 
ment of said taxes; that the sale was made by authority of 
and in pursuance to said ordinances; that the slave sold for 
his value, and out of the proceeds of sale defendant de- 
ducted the taxes aforesaid, to wit, $16.68, and applied the 
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same to the payment of the taxes due and owing by plain- 
tiff to said corporation, and returned the remainder to the 
plaintiff. Defendant denies that the plaintiff was or is in- 
jured by any unlawful act of the defendant, but that if any 
damage was in fact done to the plaintiff, it was the result of 
his own improper conduct in and about the matter. Defend- 
ant avers that plaintiff had the slave bid in with his own 
money, and had him then in his own possession as his own 
property. 

The plaintiff filed a motion to strike out the defendant’s 
answer for the following reasons: 1. It presents no facts 
which make a legal defence. 2. The answer claims that the 
defendant was marshal and ex-officio collector of the town 
of Farmington, but that the statute in relation to towns does 
not make a marshal, collector; nor authorize the same per- 
son to exercise the same offices. 8. The answer shows a 
selling of the slave as directed by the ordinances of the cor- 
poration, but fails to show a compliance with the provisions 
of the statutes in such cases. 4. The answer shows no judg- 
ment in favor of the corporation against the plaintiff as re- 
quired by statute. 5. The answer is argumentative. 

The motion of the plaintiff was sustained, the answer 
stricken out, and the defendant excepted. 

The defendant on leave of the court filed an amended an- 
swer, denying that he unlawfully seized and sold the slave 
mentioned ; denying that the plaintiff was damaged by the 
seizure and sale of the slave; averring that he was marshal 
and ex-officio collector of said corporation, and denying that 
the plaintiff ought to recover any sum whatever as damages 
for the alleged seizure and sale of said slave. 

At the May term of said court, 1864, the cause came on 
to be tried, a jury selected, and the plaintiff in order to sus- 
tain his cause gave in substance the following evidence: 
That the defendant sold the boy in question at public sale, 
at the courthouse door in St. Francois county, State of Mis- 
souri, four or five years ago; that plaintiff was present at 
the sale and forbade the sale ; he told the by-standers to be- 
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ware, they would get no title; that the whole thing was il- 
legal; that at the time of the sale the boy was worth from 
$800 to $1,000. That about 15th June, A. D. 1859, Wm. 
Hunt in company with Achilles Smith came to the treasu- 
rer’s office of St. Frangois county, presented some county 
warrants drawn in favor of Achilles Smith, and drew $585 
and left it with the treasurer till called for, and on the day 
of the sale of the slave, and immediately after the sale, he 
came and drew the money. Defendant on the cross-exami- 
nation of plaintiff’s witnesses, proved that the effect of for- 
bidding the sale of property at a public sale, was to cause it 
to sell for less than its actual value, and that after the sale 
the slave returned to the possession of the plaintiff, and re- 
mained with him till the bringing of this suit, and until he 
ran off in 1862; that he never was in possession of William 
Hunt, or any other person than the plaintiff. 

The defendant then proved that the slave sold for $600 ; 
that after deducting the taxes due from plaintiff to the 
corporation, and some small amount for costs, the remainder 
was returned to the plaintiff, which he accepted and re- 
ceipted for; that at the sale the bidders were deterred from 
bidding by the threats of the plaintiff, that the purchaser 
would get no title, and that he would sue the purchaser, &c. 
The defendant then proved that the town of Farmington was 
duly incorporated under the statutes by the county court of 
St. Francois county; that he was on the 15th day of May, 
1859, and on the 22d day of June, A. D. 1859, duly quali- 
fied and commissioned as marshal of the town of Farming- 
ton; that by the ordinances he, as marshal and ex-officio 
collector, was authorized to levy upon and sell personal prop- 
erty of any one residing in the corporation who might re- 
fuse to pay the corporation taxes; that the tax list was duly 
made out and placed in his hands previous to his making 
demand of the plaintiff for the taxes, and previous td the 
seizure of plaintiff’s property as above stated. That the 
taxes due by the plaintiff to the corporation for the years 
1858 and 1859, amounted to $16.68; that the property 
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levied upon was surrendered by plaintiff of his own choice 
when called on by the collector for property ; that a delivery 
bond was taken after the levy, and plaintiff retained posses- 
sion of the slave; that the sale took place in all respects as 
provided for and required by the ordinances of the corpora- 
tion; that the ordinances were duly adopted by the board of 
trustees of the corporation. 


J. G. Beal, for appellant. 


The court below committed error in striking out the an- 
swer of the defendant, and herein the appellant maintains 
the following propositions : 

I. The corporation of the town of Farmington had power 
to “‘ pass by-laws and ordinances, to levy and collect taxes.” 
(2 R. C. 1525, § 7.) The power to “levy and collect, ne- 
cessarily implies the power to provide the mode and manner 
of collecting.”” Whenever a power is granted, all necessary 
means to carry the power into force are implied. (1 Kent’s 
Comm. 464; 2 Hilton’s N.S., C. P., 203.) 

Il. The provision in Sec. 14, act entitled Towns, that the 
town collector may bring suit for the taxes due from any one 
refusing to pay, is suggestive of a remedy and cumulative, 
and not imperative. By the same section, power is given to 
sell the real estate of non-residents, whose taxes are not paid, 
by the ordinances of the corporation, without suit and judg- 
ment first obtained. It would, then, be inconsistent to hold 
that the corporation could not exercise the less important 
power of selling personal property by provisions of ordi- 
nance. The construction of this section by the respondent 
is not only inconsistent but exceedingly inconvenient. (Sedg. 
Constr. of Stat., 238.) 

III. The words “may” or “shall’’ are only imperative 
when the public or individuals are interested in the act being 
done, and have a claim de jure that the power be exercised. 
(5 Johns. Ch. 101; 5 How. 188; 6 id. 223; 10 id. 238.) 
Plaintiff had no right to require suit to be brought; the ordi- 
nances provided for, and a court of appeals was actually held 
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in all respects as in cases of State and county taxes. (Sedg. 
Constr. of Stat., 438 ef seg.; id. 238.) 

IV. The answer alleges that the slave was bid off for the 
plaintiff, and paid for with his own money. This was a good 
defence as to all things except nominal damages, and it 
should not have been stricken out. (9 Wend. 36; 16 Wend. 
609; 3 Dana, 491.) 

V. The answer alleges that if the plaintiff was damaged, 
it was by his own improper and imprudent interference at 
the sale, and should not recover damages occasioned by him- 
self. This constitutes a defence to the plaintiff’s action. 
(2 Greenl. Ev. § 266; 8 Am. Jurist 288-313; 2 Greenl. 
Ev., §§ 268, 272.) A party is entitled to no more damages 
than the facts and circumstances show him entitled to. 

VI. Application of the proceeds of the sale of the slave to 
the payment of the taxes due and owing by plaintiff to the 
corporation, and a return of the balance to the plaintiff, was 
a good defence as mitigation of damages. (2 Greenl. Ev., 
§ 276; 14 Pick. 356, 361; 9 Pick. 551; 6 Mass. 20; 5 Mass. 
104; 3 Zabris. 8342; 2 Greenl. Ev., § 625.) 

VII. Damage is the loss or diminution of what is a man’s 
own, occasioned by the fault of another. (1 Ruthf. Insti- 
tutes, B. 1, Ch. 17, § 1, p. 200.) Damage must be the natu- 
ral consequence of the act complained of. (1 Dana, 378; 
2 Greenl. Ev., §§ 256, 261.) Damage occasioned by the in- 
terference of the plaintiff is damnum absque injuria. (2 B. 
Monroe, 212; 1 Phil. Ev. 140, 2 ed.; 2 Starkie, 148 ; 3 Star- 
kie’s Ev. 1310; 2 Phil. Ev. 155.) 


John Bush, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This was a suit to recover damages for the unlawful seiz- 
ure and sale of a negro boy. The defendant attempted to 
justify his acts upon the ground that he was marshal and ex- 
officio collector of the town of Farmington, and acted in per- 
formance of his duty as such collector, as the means of col- 
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lecting a tax which the plaintiff owed that town. It appears 
that the town of Farmington was incorporated by the county 
court of St. Francois county, under the act of the General 
Assembly which gave to county courts that power, and that 
the trustees of the town had passed an ordinance which re- 
quired the collector to seize and sell personal property of 
persons who refused to pay the taxes assessed against them ; 
that the plaintiff had refused to pay a tax assessed against 
him; that the defendant then seized the negro boy and pro- 
ceeded to sell him, when one Hunt (a brother-in-law of the 
plaintiff) bought the boy. The negro was never in fact taken 
from the plaintiff, but when the defendant told the plaintiff 
that he must have the money or that he would levy on prop- 
erty, the plaintiff pointed out the negro as the property to 
be seized (at the same time protesting against the legality of 
the seizure) and retained the boy in his own possession by 
giving the defendant a bond to produce the boy at the sale. 
He did produce him, and the defendant put him up at auc- 
tion, and sold him to Hunt. The negro then returned to 
the plaintiff and remained in his possession under an agree- 
ment with Hunt, that he (the plaintiff) would pay Hunt hire 
for him, and afterward the plaintiff bought the negro from 
Hunt. At the sale the plaintiff gave public notice of the il- 
legality of the sale, and warned the persons present not to 
buy, because they would get no title to the negro. . A large 
portion of the money for which the negro was sold, was paid 
to the plaintiff by the defendant. There was verdict and 
judgment for the plaintiff, and the defendant appealed. 

The first instruction given by the court in effect declared, 
that the seizure and sale by the marshal, without a judgment 
of a court, was illegal, and that the plaintiff might recover 
the damages which he may have sustained by the seizure and 
sale. This instruction stated the law correctly. Although 
the town ordinance authorized the seizure and sale, yet the 
general laws under which the town was incorporated did not 
give it authority to pass the ordinance. 

The act of the General Assembly gave to the town the 
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power to levy and collect taxes; and another section of the 
law (14th) provided that, “ if any person fail to pay any tax 
levied on his real or personal property, the town collector 
may recover the same by civil action, in the name of the cor- 
poration, before any court of competent jurisdiction.” It is 
unnecessary to inquire nicely as to the means for enforcing 
the collection which the town could employ under the gen- 
eral power granted to it “ to levy and collect taxes,’ because 
the provision for the collection by means of a civil action 
having been made, other modes of enforcing the payment of 
taxes are thereby excluded and forbidden. 

This determines the most important point in the case, in 
favor of the judgment of the lower court ; but that court, in 
some minor matters, so erred as to make it necessary to re- 
verse its judgment. The court, by striking out an answer 
filed by the defendant and by instructions given at the trial, 
in effect decided that the measure of the plaintiff’s damages 
was the value of the negro with interest, deducting there- 
from the money repaid to the plaintiff, but without deduct- 
ing the amount of the taxes retained by the defendant. 

1. Assuming that the value of the negro, with proper de- 
ductions from that value, is the correct measure of the 
plaintiff’s damages, yet the amount of the taxes should have 
formed a part of the deduction. Asa mere trespasser, A. 
has no right to take the property of B.and apply it to the 
payment of B.’s debt, and in a suit by B. against A., that ap- 
plication of it would not mitigate the damages which B. could 
recover; but the authorities seem to make an exception in 
the case of an officer, who commits a trespass by an honest 
mistake and in the discharge of what he believed to be his 
duty, and to mitigate the damages by the amount of the tax 
or debt of the plaintiff which was paid by the defendant. 

2. The second instruction given states too absolutely, 
that the measure of damages is the value of the negro, with 
interest (subject to deductions). The case as shown in the 
record has several aspects, and whilst in some of them the 
value (with deductions) is the measure of damages, in at 
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least one other it is not; that is, if the plaintiff were himself 
the purchaser of the negro, through the agency of Hunt, 
then the value of the negro is not the measure, but the price 
bid at the sale is (with deductions); and the instruction 
was so worded as to fail to give the defendant the full ben- 
efit of a consideration of this aspect of the case. 

My individual opinion is, that there was also another as- 
pect of the case in which the value was not the measure of 
damages; that is, if the plaintiff after the sale had the pos- 
session of the negro, and knowing as he did, that Hunt had 
no title to the negro, voluntarily and unnecessarily bought 
the negro from Hunt, he cannot be said to have lost the ne- 
gro (or the price paid Hunt for the negro); and if the 
negro was not lost to him, of course the measure of dama- 
ges is not the valne. He may be entitled to full compensa- 
tion for all the injury which he has sustained by the acts of 
the defendant, but not for the injury sustained by means of 
his own voluntary acts. 

In the answer (which was stricken out) there were some 
immaterial averments which might have been stricken out, 
but there were other matters also which were properly plead- 
able in mitigation of damages. 

With the concurrence of Judges Bay and Dryden, the 
judgment is reversed and the cause remanded. 





PHILIP SHaw ef al., Respondents, v. CHARLES GREGOIRE, JR., 
EXECUTOR OF CHARLES GREGOIRE, Sr., Appellant. 


Partition—Guardian—Judgment.—Under the statute (R. C. 1845, p. 774, § 54) 
providing for partition of real estate, the court could appoint a guardian 
for minors having an interest, without the previous service of notice. 
When the court appointed a guardian who entered the appearance of the 
minors, although judgment of partition be rendered at the return term, 
the judgment is voidable not void. (Hite v. Thompson, 18 Mo. 461, 
affirmed.) 
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Appeal from St. Frangois Circuit Court. 
T. T. Gantt and M. Fox, for appellant. 


I. The court ought, if the first proceedings in partition 
in 1852 were really void, to have recognized the “ other de- 
fendants” as still having rights in the tract. 

II. The proceedings in that case were not void ; they were 
at most voidable. 

III. There is no pretence that the decree of 1852 was not 
in consonance with the rights of all parties. It is admitted 
that the interests of the present plaintiffs were correctly set 
out in the petition then filed by Gregoire; and that the land 
was insusceptible of division in kind is shown by the decree 
in this case. There is no suggestion of fraud, or advantage 
unduly gained. All the proceedings after the order of sale 
are expressly declared to have been regular and conforma- 
ble to law; but the decree is impeached as irregular, on two 
grounds. 1. That the infant defendants were not served 
with process before the appointment of a guardian ad litem. 
2. That judgment was taken at the first term against non- 
resident defendants who were only notified by publication. 
The appellant will endeavor to show that the last point, if 
well taken, so far as error is concerned, does not render 
the record irregular; and as to the first, that the voluntary 
appearance and consent of the infants by their guardian 
cures the defect of service as to them. 

The proceedings in 1852 were at most only voidable, not 
void; so that in 1855, instead of commencing this suit, the 
plaintiffs should have sued out their writ of error to reverse 
the judgment. The appointment of Wm. E. Brady, as guar- 
dian ad litem, before service on the infants, is, on the author- 
ity of Hendricks v. McLean, 18 Mo. 32, admitted to be 
erroneous. But to correct this error, another mode is pointed 
out by the statute; namely, recourse to the Supreme Court, 
not the bringing of a new action in the court below. This 
case is an authority to show that want of such service makes 
the record only erroneous. 
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Whittelsey and D. C. Tuttle, for respondents. 


This was a suit in partition brought by plaintiffs by their 
guardian. The defendant appeared and answered, denying 
title of plaintiffs and claiming title in himself. The case 
was submitted upon an agreed statement of facts. 

The agreed case stated, that prior to Jan. 12, 1852, the 
plaintiffs owned the interest claimed in the petition. That 
at that date defendant brought suit in partition making pres- 
ent plaintiffs (who were then and now infants) and others de- 
fendants, said infants having no guardian. No process was 
served upon defendants, but the said petition prayed that a 
guardian ad litem be appointed. At the return term, May 
term, 1852, a guardian ad litem was appointed, who accepted 
and entered his appearance. Publication was made as to 
the other defendants. No answers were filed by any of the 
defendants, and judgment of partition and order of sale 
were entered at the return term. No summons or notice was 
served upon the plaintiffs, who resided in Scott county with 
their father. The guardian ad litem filed no bond until 
after the sale; no consent was entered for the judgment at 
the first term ; the land was wild land. 

Upon the agreed statement, the court declared the pro- 
ceedings in partition void as to the present plaintiffs, and at 
the May term, 1859, made a finding declaring said proceed- 
ings void, and setting them aside, and made an order of sale ; 
and also, that as plaintiffs’ guardian ad litem had received 
part of the proceeds of sale, that from the proceeds of the 
sale ordered defendant should receive the amount of said 
proceeds with interest. 

Points made by respondents: 

I. The present plaintiffs never having been served with 
process in the prior suit, the proceedings as to them were 
void, and the sale did not divest their title. The prior suit 
was brought under the statutes R. C. 1845, p. 765, 766, and 
1847, p. 106, which required notice to be served upon par- 
ties defendants, or on the guardians of minors, or by peti- 
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tion and writ in the usual form. There having been no 
process served, the court had no authority to appoint a 
guardian ad litem, and his appearance gave no jurisdiction. 
(R. C. 1845, p. 766; § 5, p. 770, § 26.) The judgment was 
wrongly entered at the return term. (Smith v. Davis, 27 
Mo. 295; Thornton v. Thornton, 27 Mo. 803; Doan v. Hol- 
ly, 26 Mo. 186.) No process having been served upon the 
plaintiffs, they were not parties to the suit, and the judg- 
ment as to them was void. (R. C. 1845, p. 770, § 26; Bas- 
com v. Young, 7 Mo. 1; Smith v. Ross, 7 Mo. 463; Ander- 
son v. Brown, 9 Mo. 486; Hendricks v. McLean, 18 Mo. 
82; Booneville v. Ormrod, 26 Mo. 193; Caldwell v. Lock- 
ridge, 9 Mo. 362.) 

II. The judgment in the suit of Gregoire being void, the 
sale under it did not divest title out of plaintiffs, and this 
suit is properly brought. (Ware’s Adm’r v. Lisa, 34 Mo. 
505; Gravier v. Ivory, id. 522.) The only error committed 
was against the plaintiffs, holding them responsible for the act 
of a guardian illegally appointed, whose acts they had never 
recognized. 

III. The plaintiffs having been minors, and not in court, 
could have the proceedings set aside. (Powell v. Gott, 13 
Mo. 458.) 


Bates, Judge, delivered the opinion of the court. 


This was a suit for partition. The case was submitted to 
the Circuit Court upon an agreed statement of the facts, 
and judgment was given for the plaintiffs, and the defendant 
appealed to this court. 

From the agreed statement it appears that on the 12th 
day of January, 1852, the plaintiffs did own the interests 
set out and claimed in the petition, as tenants in common 
with defendant and others; and that on said day Charles 
Gregoire, the present defendant, commenced in the Circuit 
Court of St. Francois county a suit for partition of the land, 
making the present plaintiffs as well as other owners, de- 
fendants; that the present plaintiffs, were at that time 
infants, having no regularly appointed guardian; that at the 
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May term of said court, the court appointed a guardian ad 
litem for the said Philip and John Shaw (the present plain- 
tiffs), who accepted said appointment, entered his appearance 
and submitted the cause to the court for decision; that the 
court upon the hearing rendered a judgment of partition 
and made an order to sell, and that under that order of sale 
the land was bought by Gregoire (the present defendant) ; 
that no summons was served upon Philip and John Shaw, 
who were residents of this State; and that the other defend- 
ants, being non-residents, were notified by publication in a 
newspaper as provided by law; that the petition and judg- 
ment in that case correctly stated the interests of the present 
plaintiffs; and that the judgment of partition was rendered 
at the first or return term, no answer of the other defend- 
ants having been filed and no consent of parties given or 
entered. 

Upon this statement the Circuit Court declared, “ as con- 
clusions of law, that the appointment of Wm. E. Brady as 
guardian ad litem for present plaintiffs in the partition suit 
mentioned in the agreed facts, being without the previous 
service of a summons or notice on said Philip Shaw and 
John Shaw, or their father Thomas Shaw, was irregular and 
void; and that the judgment and sale in said cause was for 
that reason void as to the said Philip and John Shaw, and 
they are now the owners as tenants in common with defend- 
ant in the tract of land mentioned in the petition,” and 
thereupon gave the judgment from which the defendant has 
appealed. 

In the case of Hite v. Thompson, 18 Mo. 461, where the 
facts were very similar to those of this case, and the statute 
law applicable to the facts was the same, it was held that the 
parties were, “under the law concerning ‘ partition,’ prop- 
erly in court.” The court thus having jurisdiction of their 
persons could proceed to render a valid judgment. That 
case so completely covers this, that it is unnecessary to make 
any further remarks upon the point upon which the case was 
decided. The error of the Circuit Court is apparent. 
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In the argument of the cause it was suggested that the 
judgment was void, because it was rendered at the first or 
return term, without the consent of the parties, and the cases 
of Smith v. Davis, 27 Mo. 298, and Thornton v. Thornton, 
id. 303, were cited in support of the suggestion. Those 
cases were brought before the court upon motions made in 
the same causes in which the judgments were rendered, and 
in the latter case the judgment was reversed and cause re- 
manded, with directions to the Circuit Court to set aside the 
sale and judgment, which would have been unnecessary if 
the judgment was absolutely void. In Hopkins v. McGee, 
33 Mo. 312, it was held that the rendition of a judgment at 
a term earlier than that fixed by law, was error. The lan- 
guage there used, whilst it was sufficiently accurate for the 
disposition of that case, might be so construed as to lead to 
mistakes in considering the case as a precedent. 

We therefore re-state, that the taking of a judgment at a 
term earlier than that fixed by law, is an irregularity, not 
affecting the validity of the judgment, and which may be 
set aside on motion, and that the refusal of the court to set 
aside such judgment when a proper motion is made for that 
purpose, is error. 

In this case, as we hold the judgment in the first partition 
case to be valid, the judgment of the Circuit Court will be 
reversed and the cause remanded. 

Judges Bay and Dryden concur. 


Whittelsey, for respondents, filed a motion for rehearing. 


I. The proposition of law, that a judgment rendered 
against a party over whom the court has not acquired juris- 
diction, either by his voluntary appearance or by service of 
process in some form, is absolutely void, is unquestionable. 
We understand that the court admits in this case, but de- 
cides that the Circuit Court acquired jurisdiction of the 
persons of the plaintiffs in the partition suit of 1852, by the 
appointment of a guardian ad litem of the infant defendants, 
although they were never served with process in any man- 
ner, either by summons or publication. In support of this, 
the court cite the case of Hite v. Thompson, 18 Mo. 461, 
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as parallel with and conclusive of this case. Counsel beg 
leave to call the attention of this court to the fact, that 
the case of Hite v. Thompson was decided under the statute 
of 1825, and to the entire change made in the statute since 
that time. 

The original suit in partition, under which defendant 
claims the whole title, was commenced in 1852; the practice 
therefore was controlled by the acts of 1845 & 1847. (R.C. 
1845, p. 765; Partition Acts 1847, p. 106.) The act of 1845, 
§ 5, required that a copy of the petition for partition, with a 
notice, &c., should be served upon all parties not joining in 
the petition, and on the guardians of such as are minors, or 
of unsound mind. The act of 1847 allowed the bringing of 
a suit in the usual way by summons, &c., in accordance with 
the general Practice Act. This suit was commenced in that 
manner by summons and publication, but no process was 
served on these minors nor their guardian. 

The general Practice Act (R. C. 1845, p. 807, § 8) only 
allowed a guardian to be appointed after the service of pro- 
cess. The plaintiff, in the suit of 1852, adopted that method 
of suing by summons, and was therefore bound to serve pro- 
cess upon the minors, for no provision is therein made for 
service upon the guardian. It appears also, that these mi- 
nors were living with their father, who by law was their 
guardian (R. C. 1845, p. 547, § 1); so that the court under- 
took to appoint a guardian, when they already had a lawful 
guardian. 

The plaintiff in the suit of 1852, having adopted the 
method provided by the act of 1847, by process of summons, 
the court had no authority to appoint a guardian until pro- 
cess had been served upon the infants or their guardian, and 
the guardian ad litem was not authorized to enter an appear- 
ance, or do any act to bind the infants. (Hendricks v. Me- 
Lean, 18 Mo. 32.) The act of 1825, allowed but one method 
of service by petition and notice, and in that case, the court 
might appoint a guardian without service of process, as deci- 
ded in Thompson v. Hite, 18 Mo. 461; but this is a different 
case. 


On motion for re-hearing.. 


DrypEN, Judge. The record of the first partition suit 
was not before this court, but instead, an agreement of the 
facts. From this agreement we are led to the conclusion, 
that the suit was commenced by notice as contemplated by 
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the act concerning partition, and not under the act concern- 
ing practice. There is certainly nothing in the agreed state- 
ment of facts to show, as assumed by the respondent, that 
the suit was commenced by summons and not by notice. 
What the record may show we of course cannot tell. The 
motion is overruled. 


Eviza E. Smarr, Plaintiff in Error, v. ANN E. McMaster, 
Apm’x, &c., Defendant in Error. 


Administration—Surety.—The administrator of an intestate who was security 
for the payment of a debt, has authority to consent to the creditors granting 
to the principal debtor an extension of the time of payment, if it be for the 
interest of the estate. 


Error to Hannibal Court of Common Pleas. 


James Carr and J. L. Robards, for appellant. 


I. It is a general principle of law, that where an exten- 
sion of time is given by the payee in a note to the principal 
debtor, without the consent of the surety therein, that said 
extension will release the surety ; but where such consent is 
given, the surety is still held bound. (Nichols’ Adm’r v. 
Douglass et al., 8 Mo. 49; 1 Pars. Notes, 238; 8 Ark. 141.) 

Il. The administratrix is the full, legal representative of 
the intestate in regard to all personalty, and all contracts af- 
fecting the personalty. (1 Will. Ex. 545-6; 1 Lom. Ex. 
287; Parsons v. Hill, Adm’r, &c., 8 Mo. 135.) As the in- 
testate in his lifetime could have confessed a judgment, so 
can his administratrix confess one on the same indebtedness. 
(2 Will. Ex. 887 to 890.) She may submit the matter to 
arbitration ; she may admit a debt, barred by the statutes of 
limitations, so as to take it out of the statutes and revive it 
in its original force, and is not bound to plead the same; she 
may release a debt; she may pay a debt, she may compound 
adebt. (2 Green. Ev. § 847, a.; Murray v. Blatchford, 1 
Wend. 585.) 
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If the administratrix can do all, or any of the above acts, 
she is certainly competent, as the legal representative of the 
intestate, to consent and make an arrangement with the 
payee of a note on which her intestate is held bound as 
surety, granting an extension of time to the principal debtor 
by his giving additional security to indemnify the estate of 
her intestate. It was not creating a debt against the estate, 
nor was it releasing a just debt due to the estate, but it was 
simply doing that which a prudent man would do in the 
management of his own affairs, and in the exercise of a 
sound judgment. 

In Kee’s Ex. v. Kee’s creditors, 2 Grat. 128, the Court of 
Appeals of Virginia, defining the duties and powers of an 
executor (and the same is applicable to an administratrix ) 
says: “The duties of the executor though they may not be 
moulded by the finer moralities, which though sanctioned by 
conscience cannot be enforced by law, are yet to be per- 
formed under the obligations of sound judgment, acting on 
those considerations of worldly prudence which affect the 
safety of the pecuniary interests confided to his care. When 
such judgment so governed is fairly exercised and (tested 
by the facts existing and known at the time it is exercised) 
is sich as would probably be formed by a judicious man 
managing his own affairs with reference to considerations of 
mere wordly prudence, the executor is justified in acting on 
such judgment, and so acting is not responsible for alleged 
losses resulting from his conduct. 


Bates, Judge, delivered the opinion of the court. 


Smarr exhibited for allowance against the estate of Mc- 
Master, a note executed by Schnitter, McMaster & Stevens. 
The defence made was, that McMaster and Stevens were 
securities of Schnitter, and that the plaintiff had given 
Schnitter further time for the payment of the note, upon his 
giving additional security by a deed of trust upon land. The 
agreement to give further time was made after the death of 
MeMaster, and the plaintiff offered to prove that the ar- 
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rangement was made with the cousent of McMaster’s admin- 
istratrix. That evidence was rejected, upon the ground that 
the administratrix had no legal power to give such consent. 
There was judgment for the defendant and the plaintiff 
appealed to this court. 

The statutes of the State specify the powers and duties of 
administrators in so many particulars, that it is seldom ne- 
cessary to go beyond them in order to inquire whether a 
power in question can be exercised by an administrator. In 
this instance there is no particular section which decides 
upon the question presented. 

It is conceded that an administrator cannot create a new 
obligation of the estate, nor enlarge an obligation already 
existing; but his letters of administration are granted to 
him ‘to the end that the property of the estate may be col- 
lected, preserved, and disposed of according to law.” He is 
not the unqualified owner of the property of the estate (32 
Mo. 431) and has not plenary power over it; but he is the 
owner for every purpose necessary to enable him to discharge 
the duties of his office, and is the collector, preserver and 
disposer of it for the benefit of the creditors, legatees and 
distributees of the estate; and therefore, while he may not 
add to the liabilities of the estate, he may lawfully do many 
acts for the preservation of the estate which are not specifi- 
cally named in the statutes, and the diminution of the debts 
of the estate is an act in preservation of the estate as clearly 
as many other acts to that end. In the case now presented, 
the liability of McMaster’s estate was, before the extension 
of time given the principal, perfect, and the administrator 
could not increase it. If he consented to the extension of time, 
he might by that means cause a diminution of the debt, or 
the extension of time might be injurious to the estate by the 
loss of an opportunity to collect from the principal. 

It is not our duty to determine whether in this or any 
given case it would be good policy for the administrator to 
consent, but only whether he has legal power to consent in 
any case. It is obvious that an extension of time to the 
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principal might be advantageous to the estate, or the con- 
trary, in any case; and the fact that it may be disadvanta- 
geous to the estate, is an argument against the existence of 
the power in the administrator to make it. On the other 
hand, whilst it is his duty to preserve the estate, there are 
very few acts for the preservation of property, however 
apparently advantageous, which are not accompanied with 
some risk of loss ; and the fact that the power here in ques- 
tion might be so exercised as to be of great advantage to 
the estate, is also an argument in favor of its existence. 

Executors and administrators have not in Missouri so 
great power as in many other places. The statutes limit 
their powers very much, and therefore the expression used 
in other places to define broadly their powers are not fully 
applicable. 

We are however of opinion, that under the general au- 
thority of the administrator to preserve the estate, this power 
may be exercised by him. The court therefore erred in re- 
jecting the evidence offered. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 








JouN Meyer, Respondent, v. Norta Missouri RalLtroaD Com- 
PANY, Appellant. 


Damages—Railroads—Negligence.—Where streets in a town or city have been 
laid out on the plat and dedicated to public uses, they become public high- 
ways whether they be used as such or not, and a railroad company is not 
liable for animals killed at the crossing of such streets, under R. C. 1855, 
p. 649, § 5, if there be no actual negligence. 





Appeal from St. Louis Law Commissioner’s Court. 


Fiennes ay ot age na 


N. Holmes, for appellant. 


I. Admitting that the scope and intent of the statute con- 
cerning “Damages” (R. CO. 1855, p. 649, § 5) are broad 
enough to change the general rule of law, and include cities 
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with their streets and squares, as well as country districts 
with their “ enclosed fields” and “ public roads,” it is con- 
tended that this case comes within the exception of any 
public highway” crossing, both in respect of the legal ac- 
ceptation of the words, and in accordance with the general 
intent and ‘policy of the act. (8 Com. Dig. 27; 2 Black. 
35 & n. 28.) A highway may be created by the owner in 
fee dedicating it to public use. (11 East. 875 &n.) A pub- 
lic street is, to all intents and purposes, a public highway. 
(3 Crui. Dig., Greenl., 85.) A plat of a city addition duly 
acknowledged and recorded, is a dedication sufficient to 
constitute a street. (R. C. 1855, p. 1536, § 8; City of 
Hannibal v. Draper, 15 Mo. 634.) The provisions of the 
statutes with regard to fences, cattle-guards, sign boards, 
signals, and crossings, make a distinction between city 
and country. R. C. 1855, p. 486: § 47, as to signals; 
§ 48, sign-boards on crossings are not required in cities, un- 
less the city officers demand them; id. § 52, requiring 
“fences” where the road passes through “ enclosed fields’’ 
and “ cattle-guards” at the “ road crossings,”’ is by its terms 
confined to the country, and does not extend to cities, street 
crossings, and town squares—p. 437. No one of the special 
charter acts of this company expressly requires them to fence 
their road anywhere, but by § 11 of the act of 3d March, 
1851, they are expressly authorized to build their road 
“ along or across any street of any town or city.” 

Statutes requiring cattle-guards at “ road crossings,” do 
not extend to street crossings. (Vanderkar v. Raensalaer & 
Sar. R. 18, Barb. 390.) So the statute (R. C. 1855, p. 437, § 
52) requiring fences through “ enclosed fields” and cattle- 
guards at “road crossings,’ does not extend to streets and 
squares in cities. The language of the act concerning 
“ Damages,” (§5) would seem to have reference to the 
country rather than the city. Streets and squares are not 
especially named. The spirit and purview of the act seem 
to be, that when the killing takes place on a portion of the 
road where the company are required to have fences and 
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cattle-guards, “a lawful fence,” and do not, then they shall 
be liable without any proof of negligence, otherwise. 

But in cities where no fences and cattle-guards are re- 
quired by statute, it is not intended that the company shall 
be liable without such proof; and by express exception, not 
“at the crossing of any public highway ;”’ and the burden 
of proof is upon the plaintiff. (Brown v. Hannibal and St. 
Joseph Railroad, 33 Mo. 309; Quick v. id. 31 Mo. 199, 
407; Redf. Railw. 375; id. & n. 5). At common law 
every man was bound to keep his cattle on his own premises, 
and where no statute requires the company to fence, the 
owner of cattle is bound to keep them off the road. 

The general rule of law is, that “‘ animals wandering upon 
the track of an unenclosed railroad are strictly trespassers,” 
and the company is not liable for killing them unless “guilty 
of willful negligence, evincing reckless misconduct.” (Redf. 
Railw. 875 & n. 5; Illinois Cent. RR. v. Reedy, 17 Ill. 
580; Central Mich. RR. v. Rockafellow, 17 Tl. 541; Mun- 
ger v. Towanda, 4 Comst. 349.) No one can recover for an 
injury, of which his own negligence was in whole, or in part, 
the proximate cause. (Redf. Railw. 330, § 150; 4 Comst. 
349.) 

It is said this was not a street-crossing, because the street 
was not improved and travelled. The question is to be 
governed by the statutes and the law, and unless these make 
a difference in this respect and in reference to this liability 
without proof of negligence, the court can make none. In 
contemplation of law, this was a street-crossing, and “a 
crossing of a public highway.”” ‘The company had no right 
and were not bound to fence up their track through this city 
addition, and certainly not to fence up ground dedicated to 
public use as a street. If the city authorities did not see fit 
to improve this street, that was not the fault of the com- 
pany. If the public did not travel this street, that is no 
fault of the company. It might be improved and travelled 
any day, and if the company had obstructed it with fences, 
they might have rendered themselves liable for damages. 
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J. G. Woerner, for respondent. 


I. The instruction asked by the defendant below was prop- 
erly refused. It is based upon the assumption that the evi- 
dence proved the killing of the cow to have been within the 
corporate limits of the city of St. Louis, while the evidence 
shows that the cow was killed beyond the limits of the city. 

II. The plaintiff was entitled to judgment even if the 
proof had been that the killing of the cow was done in the 
city, but not at a place where the railroad crosses a public 
highway. (R. C. 1855, p. 549, § 5.) 


DrybEN, Judge, delivered the opinion of the court. 


This was a suit by Meyer for the value of a cow killed by 
a locomotive and cars on the defendant’s railroad. The pe- 
tition was framed under the 5th section of the Act concern- 
ing Damages (R. C. 1855, p. 649), and alleged that the kill- 
ing occurred, not on any portion of the road enclosed by a 
lawful fence, nor in the crossing of a public highway. The 
answer admitted the killing, but averred that it happened at 
the crossing of a public street or highway within the limits 
of the city of St. Louis. The issue was tried before the 
court without a jury, resulting in a verdict and judgment 
for the plaintiff, from which the defendant appealed to this 
court. There was evidence in the case tending to show that 
the cow was killed at a point where the railroad crosses a 
strip of ground which had been dedicated by the proprietor 
to public use for the purpose of a street in the city of St. 
Louis, but which had never been used at that place as a 
street, and could not be so used in consequence of the irreg- 
ularities of the surface, until first improved. 

The court then, at the instance of the plaintiff, instructed 
as follows : 

“If the court, sitting as a jury, believes from the evidence 
that there were ditches on both sides of the railroad where 
the cow was killed, made in the construction of the road, or 
that the railroad was there on a grade higher than tie level 
of the adjoining grounds, so that the place could not be used 
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as a crossing, and that in point of fact the place had not been 
used, and at the time was not used as a crossing in a public 
highway ; or that no street, path, lane, avenue or road, used 
by the public as a highway, crossed the railroad at that place, 
then the plaintiff is entitled to recover, although the court, 
sitting as a jury, should believe that the adjoining lands had 
been laid off into lots, streets and alleys as an addition to 
the city, and a plat of said addition had been filed, and that 
the cow was killed at a point where, according to the said 
plat or map, a street intended to be opened and used as such 
crossed said railroad.” 

The only question involved in the case is as to the pro- 
priety of this instruction. I think a street which has been 
dedicated to public use according to the forms of the law, is 
a public highway, unaffected by the question whether the 
land dedicated has been reduced to actual use by the public, 
and more especially is this true so far as concerns the right 
of a railroad company to fence the dedicated land. As the 
appellant could not in this case enclose its road at the cross- 
ing of the street at which it is supposed the injury com- 
plained of was committed, without unlawfully interfering 
with the right of the public to the present use and enjoy- 
ment of the land dedicated, it would be palpably unjust to 
hold that it had incurred any responsibility or lost any im- 
munity by its omission to fence. 

I think the instruction was erroneous, and the judgment 
is for this reason reversed and the cause remanded; the 
other judges concurring. We will of course not be under- 
stood as deciding, that if actual negligence, unskillfulness, 
or misconduct on the part of the appellant’s servants is 
charged and proved, that the appellant will not be respon- 
sible. 


[END OF OCTOBER TERM. ] 
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Tue State or Missouri, Respondent, v. J. M. JARRETT, 
Appellant. 


Evidence.—The jury are to decide upon the effect of testimony in proving 
the issues. 


Appeal from Greene Circuit Court. 


T. A. Sherwood, for appellant. 


The State in this instance did not make out even a prima 
facie case ; and had she done so, it would have been wholly 
insufficient. The establishment of inferences, however strong, 
or probabilities however great, will not warrant a conviction. 
The “doctrine of chance” does not apply here. (Ogletin 
v. The State, 28 Ala. 693; 3 Greenl. Ev. § 29; Amer. Lead. 
Cases, 659; Lawson v. Morrison, 7 Ala. 69.) 


Bates, Judge, delivered the opinion of the court. 


The defendant was indicted for selling liquor with [with- 
out] a license. At the trial a witness testified that he, with 
two others, went on the suggestion of one of their number 
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to the storehouse of Jarrett, and called for some whiskey; 
that Jarrett set them out a bottle of some kind of intoxica- 
ting liquor on a barrel; that they all drank (less than a 
quart) and the witness then went out; that he saw no money 
paid for the liquor, nor was there anything said about any 
money being paid for said liquor. The court refused the 
following declaration of law, which was asked by the de- 
fendant: 

“The statement by a witness, that he with two others went 
to the business house of a merchant, and one of their num- 
ber called for whiskey, and some liquid in a bottle was set 
out to them by the proprietor of the house, of which they 
drank, is no evidence whatever that any whiskey was sold or 
unlawfully sold to the persons so drinking.” 

The defendant having been found guilty, judgment was 
given against him, and he appealed to this court, and assigns 
for error the refusal of the Circuit Court to give the decla- 
ration of law above quoted. 

The court did not err in refusing to give the declaration 
asked. The statements of the witness were evidence tend- 
ing to establish a sale of whiskey. Whether they were suffi- 
cient to amount to proof we do not determine. 

Judgment affirmed. Judge Bay concurs; Judge Dryden 
dissents. 


THE BANK OF THE STaTE OF Missouri, Defendant in Error, 
v. CHaRLES A. Hapen, Plaintiff in Error. 


Pleading —Note.—A petition against a party not the payee of a note, who ap- 
pears as endorsee of the payee, and through whom the plaintiff claims title, 
and whois not charged as endorser by demand and notice, nor as maker by 
writing his name upon the note to which he is a stranger, shows no cause 
of action. 


Error to Greene Circuit Court. 


T. A. Sherwood, for plaintiff in error. 


The petition is certainly bad, even under our remarkable 
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loose system of practice, and the court should have so 
holden it. The point raised by the demurrer was solely a 
question of pleading. The alleged contemporaneous parol 
agreement, even if admissible at all, could only have been. 
properly urged on the trial, and has nothing to do with the 
the sufficiency of the petition; an issue of law, is not of 
fact. (Jaccard v. Anderson, 32 Mo. 188, and cases there 
cited.) . 

This contemporaneous parol agreement is used as an ex- 
cuse for failure to use the means necessary to fix the endor- 
ser, and as a means of converting his conditional liability 
into an absolute engagement. (Smith’s Mer. L. 347; 1 
Greenl. Ev., §§ 275, 277, 281; 2 Kent, 673; Pingry v. Wat- 
kins, 17 Verm. 879; Bank United States v. Dunn, 6 Pet. 51; 
Noble v. Bosworth, 19 Pick. 314; 5 Mo. 101; 1 Phil. Ev. 
480; Smith’s Adm’rs v. Thomas, 29 Mo. 807, and cases 
there cited; Richards v. Killam, 10 Mass. 239; 1 Mass. 
69-91; 6 Mass. 336; 7 Mass. 496; 8 Mass. 83; Inge v. 
Hance, 29 Mo. 899.) 

The objection was well taken, that the petition showed 
upon its face that the liability of defendants was discharged. 
The other objections that the petition was founded, not on 
the note, but on the incongruous parol agreement, and that 
the petition was insufficient, and set up no cause of action, 
were also well taken. In proof of this, strike out of the pe- 
tition the allegations respecting the alleged agreement, and 
what have you? A mere naked averment that a negotiable, 
promissory note was made by the other defendants, and en- 
dorsed by Haden because the note was too crowded to ad- 
mit his signature on its face, and that the note is unpaid ; 
no cause of action, certainly, against the endorser. A pleader 
might with equal propriety aver, that an endorser became a 
maker because the back of the note was so crowded that 
he could not endorse it, and then agreed orally with the 
payee that he should be regarded only as evidence, and have 
all the rights and immunities that pertain to the contract of 
endorsement. 
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E. B. Ewing, for defendant in error. 


I. The defendant Haden is liable prima facie as a maker. 
(Lewis & Brothers v. Harvey, 18 Mo. 74; Schneider vy. 
Scheffman, 20 Mo. 571; Powell v. Thomas, 7 id. 442.) 

II. It may always be shown by parol, what was the precise 
nature of the contract assumed by making such endorse- 
ments as Haden made. (Cases above cited, and Barnes v. 
Lane, 5 Vt. 161; Gid. 642; 9 id. 845; Sto. Prom. Notes, 
§ 479.) | 

III. Even if Haden is not a maker, but an endorser, it 
may be shown by parol, that he waived demand and notice 
of non-payment. (Dunkwater v. Tibbetts, 17 Maine, 16 ; 
Boyd v. Cleveland, 4 Peck. 525; Fuller v. McDonald, 8 
Greenl. Maine, 213; 5 Pick. 437; Lane v. Stewart, 20 
Maine, 98; 25 id. 409; Sto. Prom. Notes, § 291.) 


Bates, Judge, delivered the opinion of the court. 


The amended petition in this case is as follows: “ Plain- 
tiff amends petition and states that the defendants William 
Hendricks, George W. Hancock, with one Sterling Gilmore 
(now deceased, and of whose estate said Elisha Headlee has 
been duly appointed and qualified as administrator, and in 
that capacity sued and judgment asked against him in said 
capacity), by their negotiable, promissory note herewith filed, 
dated August the 1st, 1861, promised to pay to the order of 
the said William Hendricks, four months after the date 
thereof, the sum of two thousand dollars, for value received, 
negotiable and payable at the Branch of the Bank of the 
State of Missouri at Springfield, without defalcation or dis- 
count; that the said William Hendricks negotiated for a val- 
uable and full consideration the said note by endorsement 
and delivered the same to Charles A. Haden (defendant), 
who endorsed and delivered the same to plaintiff, who is now 
the legal owner and holder of the same; that said note was 
executed and made and endorsed and delivered as aforesaid 
to plaintiff, in consideration of the joint and several debt of 
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the said William Hendricks, Sterling Gilmore (now de- 
ceased) John W. Hancock and Charles Haden, owing and 
being indebted unto the said plaintiff by virtue of a bill of 
exchange herewith filed, dated April 4th, 1861. The said last 
mentioned parties William Hendricks and Charles A. Ha- 
den acknowledging jointly and severally the said indebted- 
ness to the said plaintiffin the said amount of two thousand 
dollars, for which the said note sued on was executed and 
delivered; that said note was made, executed, endorsed and 
delivered to plaintiff in payment of said original bill of ex- 
change and indebtedness to plaintiff, with the full under- 
standing between all the parties aforesaid, that such was the 
intention of the parties as freely understood by all the par- 
ties to said note, including plaintiff; that the intention as 
agreed and understood by said parties to said note and plain- 
tiff was, that said Charles A. Haden was to be regarded as 
an original maker of the said note, and not as an endorser ; 
and the reason he (said Haden) signed said note on back 
thereof, was because the note at its foot was so crowded. 
And the said Charles A. Haden then and there agreed with 
plaintiff, in consideration aforesaid, agreed and promised 
that he would pay said note sued on when due at all events, 
and without any condition whatever, waiving every thing ex- 
cept what pertains to the origin (original) maker of such 
note; that it was to pay his own debt due plaintiff; that said 
note was executed and delivered to plaintiff. Plaintiff states 
that she is now the legal owner and holder of the said note, 
and defendants, Elisha Headlee as administrator as aforesaid, 
and William Hendricks and George W. Hancock and Charles 
A. Haden as makers and endorsers aforesaid, owe and are 
indebted because of promises and said note to plaintiff in the 
sum of two thousand dollars, with interest thereon from Ist 
December, 1861, with the sum of eighty dollars damage for 
the non-payment of same; for which plaintiff asks judgment 
against Elisha Headlee as administrator aforesaid and the 
other defendants aforesaid.” 

It will be perceived that the petition states that Hendricks, 
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Hancock and Gilmore made their negotiable promissory note 
to Hendricks, who endorsed and delivered it to Haden, who 
endorsed and delivered it to the plaintiff, thus showing Haden 
to be an endorsee and subsequent endorser, and there is no 
averment of demand, notice, &c. ; and then the petition states 
that it was the understanding of all parties that Haden was 
to be regarded as a maker of the note. 

The defendant (Haden) demurred to the petition. The 
demurrer was overruled and judgment given for the plain- 
tiff. One ground of demurrer was that the petition did not 
contain facts sufficient to constitute a cause of action. Cer- 
tainly the petition does not show a cause of action against 
Haden as an endorser, nor does it charge that he is a 
maker of the note, nor does it charge that he became charge- 
able as maker by writing his name upon a note to which he 
is a stranger; but, on the contrary thereof, shows that he is 
an endorser, through whose endorsement the plaintiff de- 
rived title to the note. The demurrer should have been sus- 
tained. The plaintiff may perhaps by means of an amended 
petition be able to show a cause of action against Haden. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


—_—1+-8 0+ 


Witiiam M. Pops, Defendant in Error, v. WILLIAM SALSMAN, 
Plaintiff in Error. 


1. Petition—Judgment—Error.—A judgment for a sum of money greater than 
that demanded in the petition is erroneous. (Sed quere. See R. C. 1855, p. 
1280, § 12; Ashly v. Winston, 26 Mo. 210; Northcraft v. Martin, 28 Mo. 
469.) 

2. Petition—Partnershtp.—In a petition for an account between partners, the 
plaintiff must either state or pray for an account. 

8. Petition—Tenants in Common.—In a petition by one tenant against his co- 

tenant for an account of the rents and profits, the plaintiff must allege 

what rents and profits have been taken by his co-tenant, or allege that he 
has received the rents and profits, and pray an accounting. 
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Error to Camden Circuit Court. 


The amended petition was as follows: “ The plaintiff in 
the above cause, by leave of the court first had and obtained, 
by way of amendment to his original petition, states, that 
heretofore, to wit: about the year 1854, being then the owner 
of the south-east quarter of the south-east quarter of section 
No. 26, in township No. 39, of range No. 15, and one Scott 
Strong being the owner of the north-east quarter of the 
south-east quarter of the above described section, township 
and range, they, the said Salsman and Strong, erected a mill 
and mill dam on the above described lands; the mill 
buildings being erected on the land of Salsman and the 
mill dam on both of the above described tracts, but mainly 
on the land of Strong. That it was the agreement of 
said Salsman and Strong that each should defray one-half of 
the necessary expense in the building of said mill and mill 
dam ; and that when completed, they were to be joint own- 
ers and tenants in common of said mill. Plaintiff states 
that, in pursuance of said agreement, the parties thereto ex- 
pended each a considerable sum of money in and about said 
work ; but the precise sum this plaintiff cannot state. That 
afterwards, to wit, on or about the Ist day of May, 1856, 
plaintiff purchased of the said Scott Strong all his right, 
title and interest in said mill and mill dam; that Strong and 
wife have duly conveyed to plaintiff said north-east quarter 
of section 26, township 39, range 15, and that plaintiff is 
now the owner thereof. Plaintiff states that his purchase 
from Strong was made with the knowledge and assent of the 
defendant, and with the understanding between plaintiff and 
defendant that plaintiff would be accepted as a co-partner, 
and admitted to the joint use and occupancy of said mill 
with the defendant. Plaintiff states that the amount ex- 
pended by said Strong in and about the building of said mill 
and mill dam was about the sum of seven hundred dollars, 
but the precise amount plaintiff does not know, and there- 
fore cannot state. 
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“Plaintiff further states, that, from and ever since his pur- 
chase as aforesaid from said Strong, the defendant has been 
in the use and occupancy of the mill to the entire exclusion 
of plaintiff, and refuses to allow plaintiff to participate in 
the use of said mill, or to have any share of the rents and 
profits thereof. Plaintiff states that his interest in said mill 
is of the value of seven hundred dollars; that he has been, 
and is deprived thereof by the defendant; whereupon he 
says he is damaged, and has sustained damages in the sum 
of one hundred dollars, for which he asks judgment.” 

The defendant filed a demurrer, which being overruled, an 
answer was filed, and the cause was tried and judgment 
given for the plaintiff. 


J. L. Smith, for plaintiff in error. 


The demurrer was good and should have been sustained. 
The amended petition is bad. In the original petition it is 
averred that Strong and Salsman were tenants in common 
in the mill and dam, and that Pope by the purchase of 
Strong’s interest was thereby a partner, or substituted tothe 
relation of tenant in common with Salsman in the mill, &c., 
as Strong had been. The amended petition alleged a co- 
partnership between Pope and Salsman. The original peti- 
tion alleged a violation of Pope’s rights as a tenant in com- 
mon in the mill by his co-tenant Salsman. The amended 
petition alleges a violation of a co-partnership agreement by 
Salsman. Tenants in common are such as hold by several 
distinct titles, but by unity of possession. (2 Black. Com. 
191.) 

Partnership is a voluntary contract between two or more 
competent persons to place their money, effects, labor and 
skill, or some or all of them in lawful business or commerce, 
with the understanding that there shall be a communion of 
profits thereof between the parties. (Sto. Part. § 2, and 
authorities there cited.) 

The first cause of demurrer to the petition, that the 
amended petition displays a different cause of action from 
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the original, was a fatal objection thereto. The petition and 
amended petition, it is plain, set up different causes of ac- 
tion. A party cannot set up one cause of action, and then 
amend his pleading by setting up a different cause of action. 
(Martin v. Russell, 3 Scam. 342; Cartwright v. Chabiel, 3 
Texas, 261; Wilcox v. Shuman, 2 R.I., 549; Thompson v. 
Philan, 2 Fost., N. H., 839; Stevenson v. Mudget, id. 338 ; 
Settle v. Morgan, 11 Fost. 499; Carpenter v. Gookin, 2 
Vt. 495.) 

The second cause of demurrer to the amended petition is 
likewise as fatal as the first, and furnished another reason 
why the demurrer should have been sustained. The amend- 
ed petition alleges a co-partnership, and prays damages for 
being prevented from a participation in the use and enjoy- 
ment of the partnership property. This form of action can- 
not be maintained ; one partner cannot sue another in this 
form of action.- In this suit, it being a proceeding in law 
against a co-partner, the plaintiff to have maintained his ac- 
tion must have made himself a co-defendant of Salsman, 
as well as a plaintiff; and according to the rule of common 
law, in a suit against a partnership that could not be, for a 
party cannot sue himself alone or in connection with others. 
(Sto. Part. § 221; Col. Part. § 298, et seq.) 

It is impossible to tell whether a partner is debtor or cred- 
itor of the firm until the partnership concerns are adjusted 
and ascertained, and this cannot be effected by an action at 
law, but equity must be resorted to. (Sto. Part. § 221, 222; 
Chew v. Garvin, 19 Maine, 211; Brackon v. Kenedy, 3 Scam., 
Ill., 563; Murray v. Bogart, 14 Johns. 318.) No account at 
law can be taken between partners. (McMurry v. Rawson, 
3 Hill, 59; Smith’s Merc. L. 70; Peacock v. Peacock, 16 
Ves. 49.) 


DrybDEN, Judge, delivered the opinion of the court. 


In this case the respondent recovered judgment for three 
hundred and thirty-six dollars and twenty-nine cents, where- 
as he demanded in his petition only one hundred dollars. 
24—VOL. XXXV. 
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This was error apparent on the record, for which the judg- 
ment must be reversed. Furthermore, we think the amended 
petition on which the case was tried is clearly bad, in that it 
contains the statement of no cause of action; and not for 
the reason argued by the plaintiff in error, that the cause of 
action stated in it is a different one from that stated in the 
original petition. If the purpose of the proceeding be the 
settlement of partnership accounts between the parties, the 
amended petition is deficient not only in not showing the 
existence of a partnership, but in not containing any state- 
ment of the partnership account by the plaintiff, or in not 
asking a statement by the defendant. 

Viewed as a proceeding by one tenant in common for an 
account of the rents and profits against his co-tenant, the pe- 
tition is defective in not showing what the rents and profits 
were, nor that the defendant (plaintiff in error) had re- 
ceived any rents or profits. As the case must go back, we 
suggest to the respondent the propriety of further amending 
his petition on such terms as the Circuit Court may deem 
just, so as to state a cause of action, if any he has. 

Let the judgment be reversed and the cause remanded. 
The other judges concur. 


—_+#@e-——- 


Moses Norman, Respondent, v. BENJAMIN HooKeEr, Appellant. 


Practice—Default.—It is erroneous to enter a judgment by default while there 
is an answer on file remaining undisposed of. 


Appeal from Laclede Circuit Court. 
T. A. Sherwood, for appellant. 


Batss, Judge, delivered the opinion of the court. 


Norman sued Hooker and Harrison upon a promissory 
note. They answered; two days afterward judgment by de- 
fault was given against them. At the next term Hooker 
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moved the court to set aside the judgment, because it was 
irregularly entered whilst the answer was undisposed of. At 
this term there was a new judge on the bench who had been 
of counsel in the case, and the bill of exceptions shows that 
the motion was overruled on the ground that the judge had 
been of counsel in the case. An entry made by the clerk on 
the record, shows that for the same reason the court refused 
to entertain the motion. Either disposition of the motion 
was wrong; the judgment should have been set aside, and 
if the judge upon the bench was, by reason of his former re- 
lation to the case incompetent to sit in it, a change of venue 
should have been granted. No opinion is given, of course, as 
to the sufficiency of the answer which had been filed by the 
defendants. 

The judgment of the Circuit Court in refusing the motion 
to set aside the original judgment is reversed, and the cause 
remanded to the Circuit Court, where the judgment by de- 
fault will be set aside and the cause be proceeded with. 
Judges Bay and Dryden concur. 





AtvIcE C. SHEPPARD, Respondent, v. ANDERSON STARRETT, 
Appellant. 


1. Pleading—Answer—Inconsistent Defences.--When the answer to a petition 
upon a promissory note denied the execution of the instrument, and also 
pleaded payment of the consideration for which the note was given, the 
second defence should be stricken out. 
2.. Evidence—Exclusion.—It is error in the court to exclude from the jury 
testimony pertinent to the issues. 


Appeal from Lawrence Circuit Court. 


Ewing and Belch, for appellant. 


I. The court erred in excluding the deposition of Funk 
from the jury. It had some tendency to sustain the allega- 
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tions in the answer, and to disprove the averments of the pe- 
tition. He states positively that he was present when the 
contract was made, and was called on to witness it. 

II. If the part of the answer stricken out constituted in 
itself a good defence to the action, it was error to strike it 
out because of a supposed inconsistency with other matter 
constituting a defence. If such defences were inconsistent, 
defendant might have been required to elect upon which he 
would rely. 


T. A. Sherwood, for respondent. 


The court very properly sustained the motion to strike out 
all that portion of Starrett’s answer which did not relate to 
the execution of the note. That was the only issue between 
plaintiff and defendant in the court below; any thing else 
was mere irrelevant and redundant matter, and, as said mo- 
tion truly recites, irresponsive to the allegations of the peti- 
tion ; and, taken with the denial of the execution of the note, 


is double. (R. C. 1855, p. 1236, § 81-2.) 


Bay, Judge, delivered the opinion of the court. 


This was an action to recover the amount of a promissory 
note alleged to have been executed by defendant for the sum 
of eleven hundred dollars, payable to the order of plaintiff, 
and dated September 19th, 1861. The petition after pray- 
ing judgment, states that the note was given for a tract of 
land which is therein particularly described. The defend- 
ant in his answer first denies that he ever made or executed 
the instrument of writing sued on, and then proceeds to 
state that he bought the land (mentioned in the petition) of 
plaintiff, and received from him a deed of conveyance for the 
same; that the consideration of said sale was eleven hun- 
dred dollars, which amount he paid plaintiff; six hundred 
dollars in gold, and the balance in personal property, consist- 
ing of a two-horse wagon and harness and two mares. On 
motion of the plaintiff,so much of the answer as relates to 
the sale of the land and the payment of the consideration 





JANUARY TERM, 1865. 





Sheppard v. Starrett. 





money was stricken out; to which action of the court de- 
fendant duly excepted. 

Plaintiff then introduced as witnesses his two daughters, 
Sarah Sheppard and Emma Sheppard, both of whom testi- 
fied that they saw defendant execute the note at their father’s 
house; the last named witness further testifying, that the 
defendant was to give plaintiff for the place two mares, one 
wagon, and eleven hundred dollars. Another witness testi- 
fied that in the latter part of September, 1861, defendant 
told him that he had given to plaintiff a note for eleven hun- 
dred dollars. Upon this testimony the court permitted the 
note to be read in evidence. 

The defendant read in evidence the deposition of Thomas 
Funk, who testified that in the fall of 1861, he and defend- 
ant went to the house of plaintiff, and while there plaintiff 
proposed to sell his place to defendant, and asked defendant 
what he would give for it; defendant said he did not like to 
price any man’s property. Plaintiff then asked him to make 
him a bid, and defendant said: I do not like to buy any prop- 
erty now, but I will give you my wagon and horses and six 
hundred dollars for your land, hogs, cattle, crop and sheep, 
with the exception of what you can haul away in two wag- 
ons. Plaintiff then turned to his wife and asked her if she 
would trade, and then said he would take it, and called on 
deponent to witness the same. On cross-examination, depo- 
nent further stated that he did not see any money or prop- 
erty delivered to plaintiff, nor any note drawn between them. 

After the reading of the deposition the plaintiff moved the 
court to exclude the same from the consideration of the jury, 
upon the ground that it was irrelevant; which motion was 
sustained, and to the ruling of the court therein defendant 
duly excepted. Other testimony was introduced tending to 
show that the consideration for the sale of the land was 
eleven hundred dollars; part to be paid in money and part 
in property, in nearly equal amounts, and that the property 
had been delivered to plaintiff. 

Judgment was rendered for the plaintiff for the full amount 
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of the note with interest, whereupon defendant filed his mo- 
tions for a new trial and in arrest, both of which were over- 
ruled, and the cause is brought here by appeal. Several in- 
structions were given and refused ; but in the argument of 
the case here no point is made with reference to them, but 
the grounds upon which the appellant relies for a reversal of 
the judgment is the ruling of the court in striking out part 
of defendant’s answer, and in withdrawing from the conside- 
ration of the jury the deposition of Thomas Funk. 

We are of opinion that the court committed no error in 
striking out so much of defendant’s answer as related to the 
sale of the land, for it tendered an immaterial issue in the 
case. He had plead non est factum, and the only issue which 
the court could try, was whether the defendant had execu- 
ted the note. A party will not be permitted to deny the exe- 
cution of a note, and in the same answer allege payment, for 
the defences are inconsistent—one denying that the plaintiff 
ever liad any cause of action, and the other admitting it. 
The only mode in which the defendant could avail himself of 
the facts so stricken out, was to offer them as evidence upon 
the trial, as bearing upon the issue made by the plea of non 
est factum. ; 

But we think the court committed error in excluding 
the deposition of Funk. The theory of the plaintiff was, 
that the defendant was to pay him for the land eleven hun- 
dred dollars in money and the wagon and two mares. The 
theory of the defendant was, that he agreed to pay eleven 
hundred dollars, five hundred of which was to be paid by the 
delivering to the plaintiff of his wagon, harness and two 
mares, and that the property had been delivered, and six 
hundred dollars paid in gold. 

If the defendant’s theory is correct, then no occasion or 
reason exists for executing a note of eleven hundred dollars, 
and the defendant is entitled to the benefit of any presump- 
tion that may arise from that fact. The testimony of Funk 
had a direct bearing upon the issue, for he was present when 
the parties agreed to trade, and proves the terms upon which 
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they agreed to trade. We do not pretend to say what import- 
ance is to be attached to his testimony; for if it has any 
bearing whatever upon the issue, it was error to exclude it. 

With the concurrence of the other judges, the judgment 
will be reversed and the cause remanded. 


—-— —4@2Oe@, — 


Tue BANK OF THE STaTE OF Missouri, Appellant, v. Ex G. 
Parris, ADM’R OF JOHN YounNG, dec’d, et al., Respondents. 


Practice—Demurrer.—W here parties separately liable upon a bill of exchange, 
demur jointly to a petition as showing no cause of action, it is erroneous 
to enter judgment for both defendants, the petition showing a good cause 
of action against the acceptor. The parties should demur severally. (R. 
C. 1855, p. 1278, § 2.) 


Appeal from Greene Circuit Court. 


E. B. Ewing, for appellant. 


I. The petition as to the acceptor is unquestionably good. 
He can take no advantage of the delay in presenting the bill. 
The holder is at liberty to allow him whatever indulgence or 
delay he may please, short of the period which would under 
the statute of limitations operate as a bar to his claim. (Sto. 
Bills, § 8325 and note 1.) Therefore, even if the petition is 
insufficient as to the drawer, the court erred in sustaining 
the demurrer and dismissing the petition. (1 Tidd, Prac. 
694; People v. Mayer et al., 28; Barbour, J. C. R. 251; 
Butler v. Wood, 10 How. Prac. 222; Eldridge v. Bell, 12 
id. 549; Phelps v. Northbury, id. 17; Bunnton v. Gifford, 
id. 8.) 


Lindenbower and Sherwood, for respondents. 


I. The liability of John Young’s administrator was as an 
endorser of the bill of exchange. The endorser is discharged 
from liability by failure to present the bill of exchange for 
payment when due, and notify the endorser of the non-pay- 
ment. (§ 3 Kent 131; Sto. Prom. Notes, § 230; Phlato’s 
Adm’r, v. Patchin, 26 Mo. 391.) 
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DRYDEN, Judge, delivered the opinion of the court. 


This was a suit on a bill of exchange against Parris as ad- 
ministrator of John Young the drawer, and E. Ebert the 
acceptor. The petition shows the drawing of the bill by 
Young, its acceptance by Ebert, and its endorsement and de- 
livery by the payce to the plaintiff. It appears on the face 
of the petition, that there was no demand of payment or no- 
tice of non-payment for about two years after the bill 
matured. The plaintiff sought to excuse its /aches, but 
whether the matters alleged in excuse were sufficient for 
that purpose, it is not necessary for us in the view we have 
taken of the case to decide. 

The defendants jointly demurred, stating for ground of 
objection that the petition did not state facts sufficient to con- 
stitute a cause of action. Judgment was given for the de- 
fendants on demurrer, and the plaintiff appealed. 

There can be no doubt the petition stated a good cause of 
action against Ebert the acceptor. His being a primary lia- 
bility, was unaffected by any daches of the holder of the bill 
in respect to demand and notice. As to the drawer, his lia- 
bility being secondary. and contingent, there is, to say the 
least of it, room to question whether the petition shows any 
ground of action against him. But whether it does or not, 
is not in the present aspect of the case material. The par- 
ties saw fit to demur jointly, and although the petition stated 
a good cause of action against one of the defendants, the de- 
murrer was sustained as to both. This was wrong. As to 
Ebert, against whom the petition was sufficient, the demurrer 
ought to have been overruled ; and as to his co-defendant, if 
no liability was shown against him, it ought to have been 
sustained. (R. C. 1855, p. 1278, § 2.) The better practice 
would have been to demur separately. 

Let the judgment be reversed and the cause remanded. 
The other judges concur. 
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Tue Mecnanics’ Bank, Defendant in Error, v. Wituiam L. 
DowNELL et als., Plaintiffs in Error. 


Pleading—Note.—A petition upon a negotiable note, alleging that A. & B. 
made their note to A. and that the note was delivered to the plaintiff for 
a valuable consideration, whereby plaintiff became the owner of the note, 
does not show a right of action in the plaintiff. 


Error to Hickory Circuit Court. 


H. C. Young and T. A. Sherwood, for plaintiffs in error. 
Ewing & Muir, for defendant in error. 


DRYDEN, Judge, delivered the opinion of the court. 


This was a suit founded on a negotiable promissory note 
for the sum of four thousand five hundred dollars, made by 
the defendants W. L. and T. F. Donnell, A. F. Doak and J. 
D. Donnell, payable to the order of the defendants W. L. 
and T. F. Donnell, four months after its date. There was no 
averment of the endorsement and delivery of the note by 
the payees to the plaintiff, but in lieu thereof, by way of 
showing the plaintiff’s title, the petition after the usual aver- 
ments as to the making of the note, proceeds thus: “ That 
on the same day (the day it was made) the said promissory 
note was delivered to plaintiff for a valuable consideration, 
by reason whereof plaintiff became the owner and holder of 
said promissory note, and entitled to have and receive the 
sum of money therein specified ;” and then alleges demand 
and refusal of payment, protest and notice of non-payment, 
and asks judgment. 

The defendant Doak answered putting in issue every alle- 

gation of the petition, except that as to the making of the 

note. The plaintiff below moved to strike out the answer, 
“‘ 1, Because the answer states no legal defence to the plain- 
tiff’s cause of action; and, 2. The answer is redundant, friv- 
olous, evasive, dilatory, and states no meritorious answer to 
to plaintiff’s petition.” The motion was sustained and a 
judgment rendered for want of an answer, and the defend- 
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ants below have brought the case here by writ of error, and 
assign for error the striking out the answer. 

In no view that we can take of the case can the judgment 
of the Circuit Court be sustained. Although the point has 
not been made in this court, it is plain enough the petition 
shows no cause of action for want of the averment of a trans- 
fer of the note in some way to the respondent by the payees. 
Without a sale or endorsement of the note to the respond- 
ent by the payees, or by some assignee of theirs, the respond- 
ent had no title to the note, and hence no right of action. 
The petition shows the note was delivered to the plaintiff for 
a valuable consideration—but what of that? By whom was 
it so delivered? By the payees? or by any one having power 
to pass the title? It does not so appear. Butif it could be 
held that the averment was sufficient to show title in the 
respondent, then the fact averred was material to the respond- 
ent’s right of action, and the denial of it was a good de- 
fence to the action. 

The court erred in striking out the answer, and its judg- 
ment is for this cause reversed and the cause remanded ; the 
other judges concurring. The respondent ought to be per- 
mitted to amend its petition in the Circuit Court, when the 
case goes back on such terms as may be just. 


Tomas W. Cuampers, Defendant in Error, v. JosepH M. 
CARTHEL and WILLIAM C. BLAKELY, Plaintiffs in Error. 


1. Pleading— Exhibits—Record.—The instrument of writing sued upon and 
filed with the petition, is not part of the record. 

2. Practice—Default.—Upon a motion to set aside a judgment by default, the 
court cannot be required to review the evidence upon which the judgment 
was given. 


Error to Greene Circuit Court. 


T. A. Sherwood, for plaintiff in error. 


The judgment was irregular, and could be for that irregu- 
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larity set aside on motion at any time within three years, 
(R. C. 1855, p. 1290, § 26,) and the time limited had not ex- 
pired. A judgment is irregular whenever given for a greater 
amount than that shown by the petition and accompanying 
papers to be due. Such judgment is erroneous in matter of 
fact, and can be corrected by writ of error coram nobis; and 
whenever such a writ lies, a motion under our statute will 
accomplish the same object. (2 Tidd, 1136; Stacker v. 
Cooper Circuit Court, 25 Mo. 401; Maupin v. Triplett, 5 
Mo. 422; Cox v. U.S. 6 Pet. 171.) 

There was no necessity even that a motion should have 
been made in the court below, in order to take advantage of 
this irregularity of the judgment by writ of error. (West, 
assignee of Maloy,v. Miles, 9 Mo. 167, and cases therein 
cited ; Powell v. Gott, 13 Mo. 458.) 


Bates, Judge, delivered the opinion of the court. 


The defendant suffered judgment to go against him by de- 
fault, and at a subsequent term moved the court to set aside 
the judgment for the following reasons: 

1. Said judgment is irregular in this, that it is rendered 
for a greater sum than plaintiff is entitled to by the instru- 
ment on which he brings suit. 

2. Said judgment bears ten per cent. interest, and the said 
instrument sued on draws no interest. 

3. Said judgment is rendered for damages, and plaintiff is 
entitled to none. 

The motion was overruled and the defendant brings up the 
case. 

The Circuit Court did not err in overruling the motion. 
Without adverting to other reasons in support of the judg- 
ment of the Circuit Court, it is sufficient to say, that the 
motion is upon grounds which would require the court to 
review the evidence upon which the judgment was given. It 
claims that the judgment is too large, not because it exceeds 
the amount claimed in the petition, but because it exceeds 
the amount to which he was entitled by the instrument sued 
on. The promissory note is not a part of the petition, though 
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filed with it, and the clerk in certifying to this court a copy 
of the record, did wrong in copying the note into it; the 
note is no part of the record. For all that appears by the 
record, the judgment of the Circuit Court is correct in every 
particular. 

Judgment affirmed. Judges Bay and Dryden concur. 


Deitz & Wane, Plaintiffs in Error, v. CHarutes J. Cor- 
WIN and WILLIAM G,. Cueenry, Defendants in Error. 


1. Note Negotiable—Endorser.—The payee of a negotiable promissory note 
endorsing the same for the accommodation of the maker before delivery, 
although a security for the maker, is not a joint maker but endorser, and is 
entitled to all the rights of an endorser of negotiable paper, as demand and 
notice. 

2. Pleading—Exhibits.—An exhibit stated to be annexed to or made part of a 
pleading, does not thereby become part of such pleading. 


Error to Cole Circuit Court. 
G. T. White, for plaintiffs in error. 


it was admissible to allege and show what the understand- 
ing of the parties was as to their liability at the time of 
making the instrument ; and moreover, Corwin’s name being 
written on the note at the time of its making, made him 
an original promissor. (Lewis v. Harvey, 18 Mo. 74-82; 
Perry v. Barnett, 18 Mo. 140-145; Schneider v. Schiffman, 
18 Mo. 571-2; Baker v. Black, 3 Mo. 225-7.) 

Parol evidence is admissible to show how the parties stood 
on the paper, whether principal, security, endorser or guar- 
antor (Christy’s Adm’r v. Herne, 24 Mo. 247), and what 
was their intention. (3 Ves. & B.3.) The rule only forbids 
a change by parol of the language of the instrument, and 
does not forbid showing by circumstances the understanding 
of the parties. (1 Greenl. Ev. §§ 277, 287-8, 295.) It is 
immaterial upon what part of the instrument Corwin signed 
his name. If it was signed with the view of making him a 





JANUARY TERM, 1865. 877 





Deitz & Walde v. Corwim et al. 





joint or original promissor, he is now liable. (Will. Pers. 
Prop. 73; Garnett v. Ferguson, 9 Mo. 125,128.) The rule 
only excludes evidence that would change the language of 
the instrument, and not the circumstances in which the party 
was placed. (1 Greenl. Ev., § 297.) 


J. E. Belch, for defendant in error. 


Corwin is to be treated as an endorser of an inland bill of 
exchange, and should have had notice. (R. C. 1855, p. 296, 
§ 16.) Parol evidence cannot be introduced to vary writ- 
ten agreements. (29 Mo. 307; Edw. Bills, 515.) The 
petition improperly joins two distinct causes of action in 
one count. 


Bates, Judge, delivered the opinion of the court. 


The petition in this case is as follows: “ Plaintiffs state 
that defendants by their writing hereunto annexed, dated 
August the 8th, 1859, promised to pay the sum of three 
hundred and twelve dollars and fifty cents, four months after 
date. That said Cheeney delivered said writing when execu- 
ted to plaintiff, with the name of the said Corwin endorsed 
on the back of the same, with the understanding then exist- 
ing between the plaintiffs and defendants, that said Corwin 
was security on said instrument, and the same was made out 
and delivered to plaintiffs to secure to them the payment of 
said sum of money owing from said Cheeney to plaintiffs,” 
with an admission of a credit, and a prayer of judgment. 

The instrument annexed to the petition is as follows: 
“ $312.50. Jefferson City, August 8, 1859. Four months 
after date, I promise to pay to the order of C. J. Corwin 
three hundred and twelve ¥,°, dollars, for value received, 
negotiable and payable with [without] defalcation or dis- 
count, and with interest from date at the rate of ten per 
cent. per annum until paid. W.G. Cheeney.” On the 
back of which was the endorsement “C. J. Corwin.” 

There was a demurrer by Corwin to the petition, which 
was sustained; and the plaintiff has brought up the case. 
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The demurrer was not well taken, upon the grounds stated 
in it; but inasmuch as the petition does not state facts suffi- 
cient to constitute a cause of action, we will not reverse the 
judgment. The parties appear to have erroneously supposed 
that the “instrument”? annexed to the petition was a part 
of the petition. Even if it were so, the petition is not suffi- 
cient. The liability of the defendant was that only of an 
endorser of a negotiable note, and the petition contained no 
averments of demand, notice, &c., which were necessary to 
charge him as such endorser. 

It may be very true as alleged, that Corwin endorsed the 
note as a security, but that does not constitute him a maker 
of the note. He was a security only as every accommodation 
endorser is a security, having the same rights, and being 
subject to the same liabilities as other endorsers of negotia- 
ble paper. If he had been a stranger to the note, the case 
would have been different, but he is one of the original par- 
ties, being the payee of the note. Regarding the note as 
not a part of the petition, yet the petition does not show a 
cause of action. It does not describe the instrument as a 
promissory note, or state that the promise to pay was for 
value received, or upon any consideration, nor to whom the 
promise was made, nor by whom the instrument was signed. 
In truth, the pleader regarded the note as a part of the peti- 
tion, for without it the petition is curiously defective. 

Judgment affirmed. 





—_+eeer—— 


MarGareT Herneicus, Plaintiff in Error, v. Henry Kercn- 
NER, Defendant in Error. 

Action— Party. —The father is the party entitled to the services of a daughter 

living in his family, and the mother cannot maintain an action for the se- 


duction of the daughter if the father was living at the time of the seduc- 
tion, although he may have died before the daughter gave birth to a child. 


Error to Cole Circuit Court. 


Ewing, Belch and Smith, for plaintiff in error. 





JANUARY TERM, 1865. 








Heinrichs v. Kerchner. 





I. The instructions asked by plaintiff ought to have been 
given. (2 Black. Com. 142; Sand. Plead. 350; 10 Mo. 
634; 3 Snead, 30; 5 Cow. 106.) The instructions given for 
defendant were erroneous. The above citation of authori- 
ties clearly shows that defendant’s instructions were improper 
and illegal. 


E. L. King, for defendant in error. 


The law is clear that the mother cannot recover when the 
father of the daughter seduced was alive and at the head of 
the family at the time of the seduction, notwithstanding the 
lying-in of the daughter happened after the death of the 
father. (Vossel v. Cole, 10 Mo. 634; Logan v. Murray, 6 
Serg. & Rawl. 175.) The court below did not err in giving 
the first instruction asked by defendant. The petition in this 
cause shows beyond question this to be a case in trespass. (2 
Chit. Plead. 643.) If it is a case in trespass, then all the 
authorities agree that it cannot be maintained. 

‘But whatever may be the form of this kind of an action, 
it is founded on the supposed loss of service to the plaintiff, 
and as a matter of course the relation of master and serv- 
ant must be averred and proved to have existed when the in- 
jury was committed. The relation is averred in the decla- 
ration in this case; it must be proved. (Vossel v. Cole, 10 
Mo. 634; Logan v. Murray, 6 Serg. & Rawl. 175; Dean y. 
Peel, 5 East. 45; Miller v. Thompson, 1 Wend. 447; Mar- 
tin v. Payne, 9 Johns. 387; Nickelson v. Stryker, 10 Johns. 
117.) 


Bates, Judge, delivered the opinion of the court. 


This is an action for damages for the seduction by the de- 
fendant of a daughter of the plaintiff, whereby the daughter 
became pregnant and bore a child, by which means the plain- 
tiff lost her services, &c. It appeared in evidence that the 
husband of the plaintiff was living at the time the defendant 
seduced their daughter, but that the husband of the plain- 
tiff died before the birth of the child, and the court instruc- 
ted the jury as follows: 
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“If the husband of the plaintiff and father of the daugh- 
ter Margaretha was alive, at home, and the head of the 
family at the time of the alleged seduction, they will find for 
the defendant, notwithstanding the child was born after the 
death of the husband of plaintiff.” 

Upon the giving of that instruction the plaintiff took a 
non-suit, and brought up the case to this court. The injury 
done by the seduction was done at the time of the seduc- 
tion, and the defendant’s liability was to the person or per- 
sons then injured. The action by a parent for the seduc- 
tion of a daughter being based upon the supposed loss of the 
services of the daughter, can only be maintained by the per- 
son to whom the services were due, and during the life of 
the father, he as the head of the family was entitled to her 
services, and consequently was the person injured. The 
mother could not have sued during the lifetime of the hus- 
band, and the birth of the child afterwards did not give her 
aright of action. (Vossel v. Cole, 10 Mo. 634.) 

Judgment affirmed. Judges Bay and Dryden concur. 


ZavoK Hook, Apm’rR oF THomas G. Apair, INTERPLEADER, 
Defendant in Error, v. STEPHEN CRAGHEAD, Plaintiff in 
Error. 

Fraudulent Conveyance—Mortgage.—Judgment affirmed, although erroneous 
instruction given, the other instructions fairly presenting the case to the 
jury. 

Error to Callaway Circuit Court. 


The following instructions were given by the court of its 
own motion : 

1. If both or either of said mortgages were made in good 
faith for the purpose of securing the debts therein mention- 
ed, and with no purpose at the time they were executed to 
hinder, delay or defraud the other creditors of Franklin, the 
jury must find the issue for plaintiff, unless they further 
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find from the evidence, that Adair permitted Franklin to re- 
main in possession of said goods and dispose of same for 
his own use. 

2. If the jury find that Adair has paid to Wise the amount 
of the note secured by the mortgage, he being security on 
said note for Franklin, by the payment thereof he is substi- 
tuted to all the rights which Wise had to the property, and 
has a right to hold the same as Wise would have had. 

3. If Wise transferred his interest in the mortgage by 
assignment on the back of the mortgage, the assignment is 
conclusive evidence of his acceptance of it. 

To the giving of the instructions asked by the plaintiff, 
the defendant objected and excepted. 

On motion of defendant, the court gave the following in- 
structions: 

1. If the jury believe from the evidence in this cause, that 
John B. Franklin retained the possession of the goods, wares 
and merchandise in controversy, after the execution and de- 
livery of the mortgages, and sold and disposed of the same 
or any part of them for his own use and benefit, with the 
knowledge or consent of Adair, they will find said mortga- 
ges fraudulent as to the creditors of said Franklin. 

2. If the mortgages introduced as evidence in this cause, 
were made by Franklin with the intent to hinder, delay or 
defraud his creditors, or either of them, and that Adair was 
privy thereto, they will find a verdict for Craghead, although 
they may believe from the evidence that the debts said mort- 
gages were made to secure, were bona fide, honest, correct 
and just. 

3. Fraud may be proved as well by circumstantial, as by 
direct and positive testimony. 

4. If the jury find from the evidence that J. B. Franklin, 
at the time of the execution of deeds of mortgage was in- 
debted, and they further find that the goods, wares and 
merchandise conveyed by said mortgages were left in the 
possession and under the control of J. B. Franklin, grantor, 


and that said Franklin continued to sell said goods, &c., con- 
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veyed , and the fact of selling was known to Adair, 
the deeds of mortgage are void as to the creditors in law, 
and they will find for Craghead. 


Boulware and Belch, for plaintiff in error. 


In this case the verdict is against all the evidence, and the 
court should have granted a new trial. (2 Gil. 285.) The 
3d instruction given for plaintiff is clearly erroneous, and is 
in conflict with instructions given by the court, asked by de- 
fendant. It was held in case of Benham v. Cary, 11 Wend. 
83, that when the charge of the court has a tendency to 
make an erroneous impression upon the jury, &c., a new 
trial will be granted ; and in 18 Maine, 436, it was held that 
when instructions give leave to the jury to draw an incorrect 
inference from facts material to the issue, the verdict will 
be set aside. 

Adair waived any advantage he may have had, by having 
possession of the goods attached. He should have given 
bond and retained the goods, or sued in trespass. 


Hayden & Hockaday, for defendant in error. 


To sustain the judgment of the court below, the defend- 
ant in error relies upon the following points and authorities : 

I. The court committed no error in giving the instruction 
_ for plaintiff, marked 3 in this brief. The instruction simply 
presents the view, that it was a fair transaction, and that 
Adair had a right to release any part, or all of the mort- 
gaged property. 

II. The jury could not have found otherwise than for the 
plaintiff in the cause; for it will be seen by reference to the 
issue on the interplea, that the only question in regard to 
one of the mortgages (the Wise mortgage) was, that it had 
been paid by money furnished by Franklin and was there- 
fore fraudulent. The defendant offered no proof on this 
issue; but, on the contrary, there was positive evidence that 
Adair had paid off the mortgage, borrowing part of the 
money for that purpose, and took an assigument on the back 
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of it; and he being security, was substituted for all of 
Wise’s right under the same. This mortgage, by the issue 
not being attacked, as made with intent to hinder, delay or 
defraud the creditors of Franklin, was therefore valid, there 
being no proof under the issue that Franklin ever furnished 
Adair money to pay it off with. 

III. The instructions given for defendant presented the 
whole case to the jury under the evidence; and although in 
some features unwarranted by the law, of this the defendant 
cannot complain. All that has ever been declared is, that if 
the power of disposition is not apparent upon the face of the 
instrument, but exists by a verbal understanding, independ- 
ent of the instrument, it then becomes a question of fact, to 
be determined by the jury, who are the sole judges thereof. 
(State to use Voullaire v. Tasker, 31 Mo. 445.) 

IV. Upon the whole case as presented by the evidence and 
instructions, the verdict and judgment were for the right 
party. And it has frequently been decided by this court, 
that the Supreme Court will not reverse in a case where 
error was committed, unless it has been manifestly detri- 
mental to the party complaining. The only errors com- 
mitted in this case were those in favor of the plaintiff in 
error. 


Bares, Judge, delivered the opinion of the court. 


Craghead sued Franklin by attachment and caused goods 
to be seized which were in the possession of Adair. Adair 
interpleaded, and claimed the goods by virtue of twe mort- 
gages executed by Franklin; Craghead answered to the in- 
terplea, that as to one of the mortgages (which had been 
made to one Wise and by him assigned to Adair) that it had 
been paid by Adair with money furnished by Franklin for 
that purpose; and as to the other mortgage made by Frank- 
lin to Adair, that it was fraudulent, without consideration 
and in aid of an attempt on the part of Franklin to hinder, 
delay and defraud his creditors. 

At the trial, evidence was given that after the maturity of 
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the notes secured by the mortgages, Franklin for a time con- 
tinued in possession of the goods and sold some of them in 
payment of his debts, and in one instance for money. And 
evidence was given tending to prove that these sales were 
made with the knowledge of Adair. And evidence was given 
that, in one instance, one Thomas, a creditor of Franklin, 
went to Adair to see about the matter, and that Adair stated 
that he had a mortgage on the goods, and told Thomas to 
get out of the store goods for the sum which Franklin owed 
him: which Thomas did, and paid for them with Franklin’s 
note which he held. 

At the trial many instructions were given, some of which 
were asked by the plaintiff, some were volunteered by the 
court, and all which the defendant asked were given. (By 
the plaintiff is here meant Adair, the interpleader, and by 
the defendant is meant Craghead.) 

There was verdict and judgment for the plaintiff, and 
defendant brought up the case. 

In this court, complaint is made of one of the instructions 
given at the instance of the plaintiff, as follows : 

“ Although the jury may believe from the evidence that 
Adair sold or delivered to John P. Thomas goods belonging 
to the stock mortgaged, and took in the note of Franklin 
held by Thomas, such sale or delivery to Thomas does not 
render the mortgage fraudulent; on the contrary, Adair 
had a right to release any part of the goods for the benefit 
of any other creditor of Franklin, without impairing the 
validity of the mortgage as to the balance of the goods.” 

This instruction is predicated upon a state of case in no- 
wise supported by the evidence. The evidence on the sub- 
ject of sales of the goods, showed that the sales were made 
by Franklin, and not by Adair, as supposed by the instruc- 
tion. The instruction ought not to have been given. But 
as the other instructions put the case to the jury as favorably 
for the defendant as the evidence would warrant, and as it 
is apparent the obnoxious instruction could do the defendant 
no harm—and furthermore, as there had been two mistrials 
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before the verdict was recovered, we think the ends of sub- 
stantial justice will be better subserved by sustaining than 
disturbing it. 

Judgment affirmed. Judges Bay and Dryden concur. 


THe StaTE OF MISSOURI TO THE USE OF THE Mayor, AL- 
DERMEN AND CITIZENS OF THE CITY OF JEFFERSON, Plaintiff 
in Error, v. ALLEN P. RicHarpson et als., Defendants 
in Error. 

Bond—Condition—Action.—An act of the General Assembly granted to R. 
the right to establish a ferry, and required him in consideration thereof to 
pay to the City of Jefferson the sum of one hundred dollars annually. 
The act also required R. to give a bond to the State conditioned for the 
faithful performance of his duties. Held, that R. and his securities were 


liable upon the bond for failing to make such annual payments. (Sess. 
Acts 1855, p. 513.) 


Error to Cole Circuit Court. 


Ewing & Muir, for plaintiff in error. 


The failure or neglect on the part of Richardson to pay 
one hundred dollars into the treasury of the City of Jeffer- 
son, annually for ten years, commencing at the time the 
ferry was ready for business, was a breach of his bond. (Act 
to establish a steam ferry at Jefferson City, Sess. Acts 1855, 
p. 513-14.) The bond is conditioned “ for the faithful per- 
formance of his duties under this act.”” The payment of the 
money into the treasury is manifestly one of such duties. 
(Sec. 8, p. 514.) 

The prayer of judgment for the penalty of the bond is 
proper. (Penal Bonds, 2 R. C. p. 1133. State v. Ruggles, 
20 Mo. p. 99.) 


J. L. Smith, for defendants in error. 


I. The petition was defective in not stating the suit was 
brought “in the relation and to the use of plaintiff,” as is 
required by the statute. (R. C. 1855, p. 1134, sec 15.) 
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II. The plaintiff’s petition discloses no cause of action on 
said bond against Richardson and securities. The bond was 
executed by Richardson and securities for his “ faithful per- 
formance of his duties’ as ferryman under said act. What 
were his duties as ferryman under said act? Why, to fur- 
nish a good and sufficient boat propelled by steam power, 
with skillful engineer and assistants to attend to said boat, 
to be used in crossing said river as a public ferry. The act 
provides in what cases Richardson and his securities shall be 
liable on said bond. It is where any person may suffer 
damage by detention or otherwise at said ferry, or by injury 
to, or loss of property in crossing said ferry. 


Bay, Judge, delivered the opinion of the court. 


By an act of the General Assembly of the State of Mis- 
souri, approved February 27, 1855, the exclusive right and 
privilege of keeping a ferry across the Missouri river, op- 
posite to and within the limits of the City of Jefferson, was 
granted to Allen P. Richardson, his heirs and aa, for 
the period of ten years. 

By the second section of the act, Richardson was required 
to execute to the State of Missouri a bond with sufficient 
security, in the sum of five thousand dollars, conditioned for 
the faithful performance of his duties under the act, which 
bond was to be approved by the Governor, and filed and re- 
corded in the office of the Secretary of State. 

The eighth section of the act required Richardson, in con- 
sideration of the privileges granted, to pay info the treasury 
of the City of Jefferson, annually, the sum of one hundred 
dollars. 

This suit was brought against Richardson and his securities 
on said bond, and the breach assigned is the failure of Rich- 
ardson to pay into the treasury of Jefferson City the sum 
required by said act. To the petition the defendants demur- 
red, which demurrer was sustained by the court below, and 
the cause is brought here by writ of error. 

The only question presented by the record is, whether the 
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failure of Richardson to pay into the treasury of the City of 
Jefferson the sum required to be paid by said act, amounts 
to a breach of the condition of the bond; and the determ- 
ination of this question depends upon the construction that 
is to be given to the fourth section of the act, which is as 
follows : 

“Sec. 4. The said Richardson and his securities shall be 
liable, upon’ their bond aforesaid, to every person who may 
suffer damage by detention or otherwise at said ferry, or by 
injury to, or loss of property in crossing said ferry ; and the 
said bond, or a certified copy of the same, may be sued on 
by any person or persons aggrieved, and a copy of the same 
under the certificate of the Secretary of State, and the seal 
of his office, shall be sufficient evidence in any trial for 
damages incurred as aforesaid.” 

It is insisted by the respondent that this section is a limita- 
tion of the liabilities of the obligors in the bond, and though 
Richardson is liable to pay the money into the treasury of 
Jefferson City, yet the failure to do so imposes no liability 
upon his securities. We, however, think otherwise. It will 
be observed that the fourth section imposes no duty what- 
ever, but simply creates a liability for any injury in person 
or property sustained by persons crossing the ferry ; a liabil- 
ity existing at common law when resulting from negligence, 
carelessness, or want of diligence, care or attention on the 
part of the ferryman or his employees. But the act of the 
Legislature above recited does impose various duties upon 
Richardson. He is required to furnish a good and sufficient 
boat, to be propelled by steam power, with an engineer skilled 
in the management of boats and steam machinery, and other 
needful assistants. He is also required to fix the rates of 
ferriage at a sum not exceeding the rates charged at the 
steam ferry at St. Charles, and to keep the same posted up 
in a conspicuous place on his boat, and should his boat be 
destroyed, or get out of repair, he is to rebuild or repair as 
speedily as possible, and in the mean time to procure and 
keep such other boats as will be sufficient to do the ferrying. 
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It is further made his duty to keep the banks at the places of 
landing in such repair that wagons and passengers may pass 
into or out of the boat with safety and facility, and to land 
passengers and property at, or as near the macadamized 
wharf of the city, as the stage of the water will permit. 

These, together with the requirement to pay one hundred 
dollars annually into the city treasury, are the only duties 
prescribed by the act, none of which are referred to in the 
fourth section, and if their non-performance does not con- 
stitute a breach of the bond, then it is impossible to conjec- 
ture what the Legislature meant in providing that the bond 
should be conditioned for the faithful performance of his 
duties under the act. 

We must presume that the Legislature meant something 
by the employment of those words ; but if the respondent is 
correct in his interpretation of the fourth section, they are 
senseless and unmeaning, and Richardson might neglect to 
perform any duty under the act without creating any liability 
on the bond. 

In construing statutes, we should so interpret them as to 
avoid (when possible to do so) a conflict between different 
parts, keeping in view the intention and design of the law- 
making power ; and we do this by holding that the fourth 
section of the act was intended to enlarge, and not to restrict 
or limit, the liability of the parties to the bond. 

In this view of the case, we think the court below erred 
in sustaining the demurrer ; for which reason the judgment 


will be reversed and the cause remanded ; the other judges 
concurring. 
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Wittiam A. Curry, Defendant in Error, v. Rosert J. 
Lackey, Plaintiff in Error. ? 


1. Practice—Pleading—Demurrer.—A demurrer admits the truth of the aver- 
ments made, but denies the legal conclusion therefrom. The exhibits filed 
with a pleading cannot be made part thereof, nor be considered in deciding 
upon the sufficiency of the pleading. 

2. Arbitrations—Contract.—An agreement between two parties to leave toa 
third person to determine the difference in value between two slaves ex- 
changed, does not make such person an arbitrator, there being no matter 
in controversy between the parties. 

3. Evidence.—The unsworn ez parte statement in writing made by one who is 
a competent witness, is not admissible in evidence. 


Error to Cole Circuit Court. 


The plaintiff asked the following instructions, to wit: 

“If the jury believe from the evidence, that on or about 
the 14th day of September, 1858, plaintiff sold defendant a 
slave named Ned for $1,000, and that plaintiff and defend- 
ant there agreed that the defendant should discharge and 
pay same amount or part thereof by the sale and delivery 
to plaintiff of another slave named Aaron, alias Rock, and 
that the value of the last named slave was to be fixed by J. 
B. Gardenhire, and that the defendant promised and agreed 
to make up any difference that might be fixed between the 
value of said slaves by the said Gardenhire, and that said 
Gardenhire did fix the value of the slave Aaron, a/ias Rock, 
at $800, and did fix the difference in value between said 
slaves at $200, they will find for the plaintiff that amount, 
with six per cent. interest thereon from the 4th day of Octo- 
ber, 1858, the time of fixing the difference of value between 
said slaves by the said Gardenhire.”’ 

The following instruction asked by the defendant was 
refused : 

1. If the jury believe from the evidence, that the slave 
gotten by plaintiff was of as great or greater value than the 
one received by defendant, they will find for defendant. 

The court gave for defendant the following instructions: 
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2. Before the jury can find for the plaintiff on the instru- 
ment or certificate given by Gardenhire, they must be satis- 
fied that instrument was given by him in strict pursuance of 
the authority given or delegated to him in the instrument 
marked “A.” and signed by defendant. 

8. It devolves upon the plaintiff to prove that he did, at 
the time mentioned in the petition, sell to the defendant a 
slave for $1,000, and that said amount was agreed by the 
parties to be discharged by the sale and delivery of another 
slave named Rock, and that the value of the last named 
slave was to be determined by J. B. Gardenhire, and in the 
absence of such proof the jury will find for the defendant. 





King and White, for plaintiff in error. 


I. We insist that the court below erred first in overruling 
the demurrer, and afterwards permitting defendant in error 
to read in evidence the written statement of J. B. Garden- 
hire. It should have been struck out on the demurrer, or 
rather the demurrer should have been sustained, because, 
taking it in connection with the pleading, it was double. 
Because said written statement of Gardenhire purports to 
have been given in pursuance of the instrument executed by 
Lackey; and in this it is manifest, that no price had been 
fixed upon either slave; and yet, Gardenhire’s statement 
says that the price of the slave received by plaintiff in error 
had been agreed upon. Because said written statement of 
Gardenhire, after first assuming that the price of one slave 
had been fixed, fixes the value of the other slave, and does 
: not undertake to fix the difference in value as the instru- 
ment signed by Lackey required him to do. 

Whether, then, we regard the act of Gardenhire in the light 
of an agent for both parties, or as a referee or arbitrator, his 
authority is not well executed. If he did it as agent, he did 
not pursue the authority given him strictly, and his acts are 
consequently not binding, as it is a rule of law that an agent 
must follow strictly his authority. If he is regarded in the 
light of an arbitrator, then the statute requires that he 
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should have first been sworn, and a time and place set for 
the examination of the two slaves, when both parties would 
have had an opportunity of attending. 

The demand must have been made and determined in pur- 
suance of the agreement. (Sto. Contr. § 987.) 

For the same reasons the court below erred in permitting 
defendant in error to read Gardenhire’s certificate. And 
after the same was read, the plaintiff in error should have 
been permitted to read the explanatory statement of Garden- 
hire. If the first statement was such us to enable it to be 
read, the second was certainly equally so. All contempo- 
raneous writings between the parties relating to the same 
subject matter are admissible. (1 Greenl. Ev. § 283.) 


J. L. Smith, for defendant in error. 


I. The Circuit Court committed no error in refusing to 
sustain the defendant’s demurrer to the plaintiff’s petition. 

II. The Circuit Court committed no error in refusing to 
sustain defendant’s objection or demurrer to the reading to 
the jury of “ Exhibit B.”’ This was no arbitration, and 
hence no statutory procedure. 

An arbitration is where the parties injuring or injured sub- 
mit all matters in dispute concerning personal chattels or 
personal wrong to the judgment of two or more arbitrators, 
&c. (2 Black. Com. 16.) The statute provides that all per- 
sons, naming certain exceptions, may submit to one or more 
arbitrators any controversy which may be existing between 
them, &c. (R. C. 1855, p. 194, § 1; Garred v. Macey etal., 
10 Mo. 164.) 

III. It appears from the bill of exceptions, that defendant 
offered to read a statement of Gardenhire to the jury, which 
was objected to by the plaintiff, and the objection sustained 
by the court. But the bill of exceptions does not show what 
the statement was, nor what the causes of objection thereto 
by the plaintiff were, and hence this court cannot review the 
matter. (Fields v. Hunter, 8 Mo. 128; Martin v. Hogan, 8 
Mo. 505.) 
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DryYDEN, Judge, delivered the opinion of the court. 


A demurrer to a petition confesses the truth of all the 
‘allegations of the petition which are well pleaded, but de- 
‘nies the legal conclusion the plaintiff would deduce from 
them. In determining the sufficiency of the petition in such 
case, the averments contained in it can alone be considered. 
Nothing beyond can be looked to. This reference to the 
scope and operation of a demurrer, is induced by the course 
of argument pursued by the counsel in the case at bar. 

It appears from the petition that there was a mutual sale 
or an exchange of slaves between the plaintiff and defend- 
ant, the value of the slave transferred by Lackey to Curry, 
by the terms of the agreement to be fixed by Gen. Garden- 
hire, and the difference in value, if any, to be paid by Lack- 
ey. The agreement to refer the question of value to the 
judgment of Gardenhire, was reduced to writing and signed 
by Lackey ; and Gardenhire afterwards in a note addressed 
to the parties, signified his decision of the question, finding 
the difference to be $200. 

These two documents were filed with the petition, and 
marked exhibits “ A.” and “ B.” “and prayed to be taken 
as part of the petition.” The counsel for the plaintiff in er- 
ror insisted in the argument, that the averments of these 
documents, made exhibits, did not sustain the averments 
of the petition, and that the petition was therefore bad 
and the demurrer ought to have been sustained. The | 
prayer of the petition that the two documents might be 
taken as parts of it, did not make them so, and the court had 
no power to take them into consideration in determining 
the demurrer; but in its determination, was limited to a 
view of the allegations of the petition only. 

Aside from the supposed incongruity between the exhibits 
and the allegations of the petition, no objection to the peti- 
tion is suggested. The demurrer was properly overruled. 

The answer of the defendant, after the denial of various 
allegations of the petition, proceeds as follows: ‘ Defendant 
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avers, that as shown by exhibit marked ‘A.’ in plaintiff’s pe- 
tition, the defendant was to ma«e up any difference in value 
that might be fixed by James B. Gardenhire, between negro 
boy Ned conveyed by plaintiff to defendant, and negro boy 
Aaron conveyed by defendant to plaintiff; but defendant 
avers that said Gardenhire did not value both of said slaves 
and fix the difference of value between them, as required to 
do by exhibit in plaintiff's petition marked ‘A.’ ; but the said 
Gardenhire upon certain misrepresentations made by plain- 
tiff in the absence of, and without the knowledge of the de- 
fendant, fixed a value upon one of said negroes only, to wit, 
the said Aaron, alias Rock, and by reason alone of the said 
misrepresentations of said plaintiff, assumed the value of 
Ned as aforesaid at a certain sum, which assumption was in- 
correct and not in accordance with the terms of said agree- 
ment of said plaintiff, as will more fully appear by exhibits 
herewith filed marked ‘ C.’ and ‘K.,’ and asked to be made 
part of this answer.” 

The paper called exhibit “A.” is in these words: “I 
promise to make up any difference in value that may be fixed 
by Gen. J. B. Gardenhire, between negro boy ‘ Ned’ con- 
veyed to me by Wm. A. Curry, and negro boy ‘Aaron’ con- 
veyed by me to said Wm. A. Curry, as per two bills of sale 
bearing date the 14th September, 1858. R. J. Lackey.” 

. Exhibit “ B.” is as follows: 

“ Jefferson City, Mo., October 4, 1858. Gentlemen: I 
have examined the negro boy Aaron, delivered to Dr. Curry 
by Mr. Lackey, and think he is worth eight hundred dollars. 
The value of Ned being fixed at one thousand dollars, the 
difference therefore in their values is two hundred dollars. 
Respectfully, Jas. B. Gardenhire. Messrs. Lackey and 
Curry.” 

On the trial of the case the respondent offered in evidence 
exhibit “B.,” to the reading of which the defendant below 
objected, “because the same did not appear on its face to 
have been given by J. B. Gardenhire in pursuance of the 
authority executed by defendant marked “A.” and did not 
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value each slave and fix the difference between the two 
slaves as Exhibit A. required; nor did it appear that said 
Gardenhire had ever been sworn as the statute concerning 
arbitrators requires; nor did it appear that he ever fixed a 
time for the valuation or making an estimate of the differ- 
ence between the two slaves;” but his objection was over- 
ruled, and the paper was read ; and this is assigned for error. 

First, in regard to the objection that the paper did not 
pursue the authority conferred by Exhibit A. The position 
of the defendant taken in the answer, and maintained on 
the trial was, that it was the duty of Gardenhire under the 
authority by which he acted, to fix the value of both slaves, 
and ascertain the difference between two. Whereas he had, 
in point of fact, fixed the value only of the one transferred 
by Lackey to Curry, and had assumed the value of the other 
in disregard of his actual value. I do not see the force of 
the objection. It seems to me it would require a strained 
construction of the instrument, to hold that Gardenhire had 
not fixed the value of both slaves. As to his having fixed 
the value of Aaron, there is no dispute. As to Ned he says, 
“the value of ‘Ned’ being fixed at one thousand dollars,” 
fixed by whom? It not being said by whom it was fixed, 
and it being, as held by the defendant himself, the duty of 
Gardenhire to fix it, a fair construction of his language 
would require us to hold, it was fixed by him. 

But second, in regard to Gardenhire’s not having been 
sworn as an arbitrator, before acting under his appointment. 
This objection, like the first, is not well taken. The refer- 
ence of the question of value to Gardenhire, was not a sub- 
mission to arbitration in the proper sense of that term. A 
reference to arbitration occurs only where there is a matter 
in controversy between two or more parties. In this case, 
there was no controversy between the parties, but they mu- 
tually sold the one to the other a slave, at a price to be fixed 
by the terms of their contract by another. (Garred v. Macey 
et al., 10 Mo. 161.) 

In the progress of the trial the plaintiff in error offered in 
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evidence an unsworn, ex parle statement of Gen. Garden- 
hire made in May, 1861, since the institution of this suit, as 
to the influences which controlled him in arriving at the re- 
sult named in Exhibit B. The statement was rejected, and 
the action of the court in this behalf is likewise assigned for 
error. Palpably the court could not have done otherwise 
than reject this paper without violating the most familiar 
rules governing the admission of testimony. 

Wesee nothing in the giving or refusing of instructions to 
the jury that would justify us in disturbing the verdict. 
The instruction given at the instance of the respondent was, 
in our opinion, a fair exposition of the law as applicable to 
the case, and those given for the defendant presented the 
law of the case as strongly for him as he ought to ask. 

We find no error in the record. Let the judgment be 
affirmed. The other judges concur. 


LAWRENCE COUNTY TO THE USE OF SCHOOL TownsuiP No. 10, 
TownsHIP 27, RANGE 26, Appellant, v. Joun C. DuNKLE, 
Respondent. 


1, Limitations—Payments.—Payments of interest by the principal in a bond 
within ten years before suit brought, prevent the operation of the statute 
of limitations as to the surety in the bond. 

2. Evidence—Limitations.—The endorsement by the clerk of the county 
court of payments of interest upon a bond given for the loan of school 
moneys, are official entries, and competent evidence of such payments. (R. 
C. 1855, p. 1425, § 26.) 


Appeal from Lawrence Circuit Court. 


T. A. Sherwood, for appellant. 


The endorsements on the bond, purporting to be credits 
entered by the clerk for payments made thereon from time 
to time, during a term of years, and purporting to have been 
made before the demand became stale and before the time 
limited by the statute had expired, were competent evidence 
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to take the case out of the statute, and should not have been 
rejected by the court. (1 Greenl. Ev.§ 121; Ang. Lim. 
§ 242; 39 Eng. L. & Eq. 62; Briggs v. Wilson, Chit. Contr. 
858, 860; Anderson v. Weston, 6 Bing., N. C., 296; Hunt 
v. Massey, 5 B. & Ad. 902; Sinclair v. Baggaley, 4 Mees. & 
W. 312; Baker v. Milheen, 2 id. 853; Smith v. Battens, 1 
M. & Rob. 341; R. C. 1855, p. 1053, § 14; Craig v. Calla- 
way County Court, 12 Mo. 94; McElroy v. Caldwell, 7 Mo. 
587 ; 1 Greenl. Ev. § 174.) 

It is the presumption of law that a public officer performs 
the duties of his office. In the case of School bonds, the 
law (R. C. 1855, p. 1424-5, §§ 25, 26) makes it the duty 
of the treasurer of the county, when any principal or inter- 
est is paid, to give a receipt therefor to the person so paying ; 
and the duty of the clerk of the county count on presenta- 
tion of such receipt, to credit the payment on the bond (just 
as the credits in this instance purport to have been made). 
And in the absence of opposing circumstances (and there 
were none in this case) it will be presumed that the county 
clerk did his duty. (1 Greenl. Ev. §§ 40, 227.) 

Again; if the credits were entered on the bond when no 
payment was actually made, such entry is fraudulent. But 
fraud is never to be presumed. (Greenl. Ev. § 254; Sin- 
clair v. Baggaley, 4 Mees. & W. 312; Caldwell v. Gamble, 
4 Watts, 292.) 


Ewing § Muir, for respondent. 


~The endorsements, purporting to have been made on the 
bond by the clerk, were properly excluded. An endorsement 
on a bond or note made by the obligee or promissee, without 
the privity of the obligor or promissor, is not admissible evi- 
dence of a payment in favor of the party making the en- 
dorsement, so as to repel the presumption of payment aris- 
ing from the lapse of years, or to take the case out of the 
statute, unless it be first shown that it was made at the time 
of its date, or when its operation would be against the inter- 
est of the party making it; and then, on such proof being 
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given, it is good evidence for the consideration of the jury. 
(Roseboom v. Billington, 17 Johns. 184-5 ; Whitney v. Bige- 
low, 4 Pick. 110; McGhee v. Green, 6 Port. 537; Watson 
v. Dale, 1 Port. 250; Skelton v. Skelton, and the cases of 
South Carolina; Gibson v. Peebles, 2 McCurd, 418; Conk- 
lin v. Pearson, 1 Rich., S. C., 392; Cramer Estate, 4 Watts 
& Serg. 331; Davidson v. Harrison et al., 4 George, Miss., 
41; 10 Ind. 368; 14 Ark. 159; Alston v. State Bank, 4 
Eng., Ark., 460.) 

The fact that the endorsements purport to have been made 
by the clerk of the county court, cannot affect or vary the 
application of the rule. The county is the plaintiff, and the 
clerk is but the agent of the county in this behalf. (Alston 
v. The State Bank, 4 Eng., Ark., 460.) 

In that case the endorsement was made by the financial 
receiver of the Branch Bank of Fayetteville, and it was 
proved that the endorsement was in the handwriting of the 
financial receiver. 


Bates, Judge, delivered the opinion of the court. 


In the year 1863, proceedings were instituted by Lawrence 
County to recover of the defendants for the use of township 
27, in range 26, moneys belonging to the school fund of that 
township. Their bond for the money was dated on 6th day 
of February, 1850, and payable at twelve months. They set 
up the statute of limitations as a defence, and the plaintiff 
offered in evidence endorsements on the note, made by the 
clerk of the county court, of payments of interest, to take the 
case out of the statute. The court rejected this testimony, 
and also refused several instructions asked by the plaintiff 
as to the effect of these payments, endorsed on the note; 
thus, in short, denying to them any effect. 

The statute law in reference to loans of school money, re- 
quires that when any money is paid on such loans (of prin- 
cipal or interest) the county treasurer shall give the person 
making the payment duplicate receipts therefor, one of which 
shall be delivered to the clerk of the county court, who shall 
26—VOL. XXXV. 
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credit the payment on the bond and mortgage, &. (R. C. 
p. 1425, § 26.) The entries made on the bonds are there- 
fore of an official character, and are legitimate evidence of 
the payments made, which payments take the case out of the 
statute of limitations. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


JEFFERSON HACKLEY, Appellant, v. JoHN Cooksey, Re- 
spondent. 


Deed—Consideration—Fraud, — A bill of sale absolute upon its face, if 
made for the payment of debts due by the maker, is supporfed by a good 
consideration, and the grantee takes the title. 


Appeal from Lafayette Circuit Court. 


John L. Wilmot being indebted to Elliott and Higgins, 
made a bill of sale absolute upon its face, conveying to Cook- 
sey certain hemp and wheat. The Dill of sale recited the 
indebtedness, and in consideration that Cooksey should pay 
the debts mentioned, conveyed the property without reserva- 
tion. Cooksey took possession. Hackley (the plaintiff) took 
an attachment against Wilmot and caused it to be levied 
upon the property conveyed to Cooksey. Cooksey filed an 
interpleader claiming title to the property by virtue of the 
bill of sale. 

At the trial, the court, on motion of the interpleader, de- 
clared the law to be as follows : 

1. That a debtor, even though he may be in embarrassed 
circumstances, has a right to prefer his creditors and make 
provision for the payment of any one, or a part of his cred- 
itors without providing for the others ; and if the court, sit- 
ting as a jury, find from the evidence that said John L. Wil- 
mot, defendant in the attachment suit, was justly indebted 
to said W. K. Higgins and James M. Elliott at the time of 
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the execution and delivering to said interpleader Cooksey, of 
the bill of sale given in evidence in the respective sums of 
money specified in said bill of sale or thereabouts, and that 
said bill of sale was made in good faith by said Wilmot, and 
delivered to and accepted by said Cooksey, together with the 
property therein conveyed (said hemp and wheat) for the 
bona fide purpose of paying said amounts so due and owing 
by said Wilmot to said Elliott and Higgins, then there was 
a sufficient consideration for said hill of sale, and said inter- 
pleader Cooksey is entitled to the said hemp and wheat, or 
the proceeds thereof, if sold by the attaching officer under 
the order of the court. 

2. That said interpleader Cooksey stands in the position 
of a trustee for said Wilmot, Elliott and Higgins, for the 
benefit of said Elliott and Higgins under said bill of sale, 
and that it is not necessary that any valuable or money con- 
sideration should have passed from said Cooksey to said Wil- 
mot; nor that said Cooksey should have bound himself in 
writing, or otherwise, to pay the said amounts due from said 
Wilmot to said Elliott and Higgins, further than is implied 
by his acceptance of said trust, in order to make such bill of 
sale good and valid in law for the purposes for which it was 
given. 

3. That if the court finds from the evidence, that said bill 
of sale for said hemp and wheat was made and delivered in 
good faith by said Wilmot to said Cooksey, at or about the 
day of the date thereof; and that said wheat and hemp were 
also at the same time delivered by said Wilmot to said Cook- 
sey, on the farm of said Wilmot, and that said Cooksey ac- 
cepted and received said bill of sale and said hemp and 
wheat under the provisions of and for the purposes ex- 
pressed in said bill of sale, and had taken charge of and was 
proceeding bona fide to dispose of said hemp and wheat, for 
the purpose of paying said amounts so due, by said Wilmot 
to said Elliott and said Higgins, before the levy of the at- 
tachment on said hemp and wheat, then there was a suffi- 
cient consideration in law for said conveyance and sale to 
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said Cooksey by said Wilmot, and the court will find for the 
interpleader. 

4. That if the court finds from the evidence, that said 
conveyance of said hemp and wheat by said Wilmot to said 
Cooksey was made to secure the payment of bona fide and 
just debts then owing and due from said Wilmot to said 
Elliott and Higgins, then such conveyance being for the ben- 
efit of said Elliott and Higgins, the law will presume that 
they accepted the same in the absence of proof to the con- 
trary,and that it was not necessary that said Elliott and Hig- 
gins should have been present, and accept or ratify said con- 
veyance for their benefit, at the time of its execution and 
delivery to said Cooksey. 

5. That said Elliott and Higgins, the beneficiaries under 
said bill of sale, have a right in law to use the name of said 
Cooksey in all necessary legal proceedings to protect their 
rights and interests under said bill of sale. 

6. That it is in the province of the court to construe and 
ascertain the meaning and effect of the bill of sale given in 
evidence, and that the court will look for the intention of 
the parties as gathered from all the provisions of the bill of 
sale and give effect to the same accordingly; that the whole 
writing (bill of sale) must be construed together in ascer- 
taining its meaning and effect. A deed or other conveyance 
absolute on its face, if shown from the evidence to have been 
intended merely as a security for a debt or debts, is in fact 
but a mortgage or deed of trust according to the nature of 
the proceedings. 

Plaintiff then moved the court to declare the law as 
follows: 

1. John Cooksey’s claim to the property in controversy 
js evidenced by the bill of sale read in evidence, which pur- 
ports to convey said property absolutely from John L, Wil- 
mot to said Cooksey; and said contract of sale being re- 
duced to writing, the nature and terms of the said sale must 
be determined from the written contract itself. 

2. Said bill of sale recites the consideration of said sale to 
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' be the undertaking on the part of Cooksey to pay certain 
debts specified due from Wilmot; but the mere statement 
in said bill of sale, signed by Wilmot alone, that such un- 
dertaking on Cooksey’s part was the consideration of said 
sale, created no legal liability, which could be enforced 
against Cooksey, either by Wilmot or the parties whose debts 
were to be paid; and unless some other consideration is 
shown for said sale than said pretended assumpsit to pay 
said debts, said sale and transfer were without valuable con- 
sideration ; and if without valuable consideration, then said 
sale as to plaintiff and all existing creditors was void, and 
the property in controversy subject to the attachment in this 
cause. 

3. The property in controversy is claimed by Cooksey as 
trustee for the use and benefit of Elliott and Higgins. The 
bill of sale read in evidence is an absolute conveyance from 
Wilmot to Cooksey, and shows no trust. Said bill of sale 
shows no right of Cooksey to said property, as trustee for 
said Elliott and Higgins. 

All which instructions the court refused. 


Ewing & Muir, for appellant. 


The bill of sale read in evidence, on its face and by its 
terms is absolute. There is no reservation to the grantor or 
vendor. The instrument purports to be complete, passing 
all the vendor’s interest and title at a fixed price, without 
reversion or return. And the assumpsit by Cooksey of the 
debt of Wilmot to Elliott and Higgins, makes the transaction 
a sale as absolutely as if he (Cooksey) had paid or agreed 
to pay to Wilmot a given sum of money directly. The trans- 
action has, therefore, none of the elements or characteristics 
of atrust. (Kesler v. Tutt, 31 Mo. 306-307, and authori- 
ties there cited.) 

The statement of Wilmot as to the purpose or intent with 
which he made the bill of sale, was incompetent, as adding 
to, varying and contradicting it. So also the statement of 
Cooksey, as to the purpose for which he received the prop- 
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erty. The instrument is unambiguous in its terms and lan- 
guage; has all the elements of a complete and absolute bill 
of sale, and the purpose and intent of the parties must be 
collected from the instrument itself. It must speak for it- 
self, in the language of plaintiff’s instruction. (1 Greenl. 
Ev. §§ 275-6-7; Bruce v. Pullis, 34 Mo. 246; Witnesses, 
2 R. C. 1855, p. 1577, § 6; 29 Mo. 810; Tucker v. Sea- 
man’s Aid Society. 7 Metcalf, 188; 1 Cox, 425.) 

The instrument is absolutely void as being without any 
consideration, and therefore no title to the property therein 
described did or could pass to Cooksey, and no benefi- 
cial interest did or could pass or vest in Higgins and 
Elliott, or either of them. The title remained in Wilmot, 
and was subject to the attachment of Hackley. If the wri- 
ting was without consideration and void, it could of course 
have no effect or be operative for any purpose whatever. 

The first instruction given for respondent is wrong, be- 
cause it regards the instrument as creating a trust for the 
benefit of Elliott and Higgins, and because it is not war- 
ranted by the evidence, the proof showing the total absence 
or want of a consideration; and it is inconsistent with it- 
self in treating the writing both as a bill of sale and a con- 
veyance in trust for the benefit of third parties. 

The second instruction erroneously declares Cooksey a 
trustee, and the bill of sale a trust. 

The third instruction is manifestly inconsistent with itself 
and erroneous. 

The fourth instruction assumes, against the only compe- 
tent evidence in the case (the writing), that the pretended 
bill of sale was a conveyance in trust for the creditors of 
Wilmot, Elliott and Higgins. 

The fifth follows out the theory of the preceding. 

Where parol evidence has been held admissible to show 
that a bill of sale, or deed absolute on its face, was in fact a 
mortgage, &c., the instrument had some obligatory force, 
and was operative for one purpose or the other—was not ab- 
solutely void. Moreover, the adjudicated cases will all show 
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such evidence, when admissible at all, was allowed only in 
cases. between parties to the instrument and privies—and 
not to affect the rights of strangers—and that it has been 
admitted to prevent fraud, oppression, &c., or to correct 
mistakes. It is confidently asserted that the admission of 
such evidence in a case and on a state of facts like the one 
at bar is without precedent; certainly it is unsustained by 
the authorities cited by respondent’s counsel. 

If it is possible to conceive a trust having been created by 
the transaction, then the intended beneficiaries not being ad- 
vised of it, and the conveyance not having been communi- 
cated to them (if at all) not till after the levy of the attach- 
ment, the property was liable to the attachment. (Briggs v. 
Black, 18 Mo. 690; Wallmyer v. Coutts, 3 Meriv. 707, t. 
p.; Acton v. Woodgate, 2 Myl. & Keene, 495.) 

If there ever was any trust, there was a disclaimer of it 
by Cooksey ; so far as he had acted in relation to the prop- 
erty at all, it was for his own benefit. The conduct of a 
party may amount to a disclaimer, as well as an express re- 
nunciation. (Hill on Trustees, t. p. 331.) If there was a 
disclaimer, of course no title vested in Cooksey. (Id. p. 334.) 


Ryland & Son, for respondent. 


I. The evidence the plaintiff objected to was competent, 
and was properly admitted by the court below. The plain- 
tiff had attacked the bill of sale for fraud. The interpleader 
had a right to have all the circumstances connected with the 
sale brought out in evidence. 

II. The declarations of law asked for by plaintiff were 
properly refused by the court below. They were all founded 
upon the supposition that the evidence which plaintiff ob- 
jected to was improper and illegally admitted ; and these 
declarations of law were designed to raise again the question 
of the competency of that evidence. 

III. Our statute having abolished the courts of equity, and 
conferred all their jurisdiction on the courts of law, what- 
ever objection might heretofore exist to such evidence as was 
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of fraud and admitted in the case in trials at law, there can 
be none now. 

In support of these propositions, and to show the correct- 
ness of the rulings of the court below, we cite the following 
authorities : 


Brant vy. Robertson, 16 Mo. 129; Desloge et al. v. Ran- 
ger, 7 Mo. 327; Wilson v. Drumrite et al., 21 Mo. 325; 
Homes v. Fish, 9 Mo. 201; Johnson v. Huston, 17 Mo. 58; 
Strong v. Stewart, 4 Johns. Chan. 167; James v. Johnson, 
6 id. 422; Clark v. Henry, 2 Cow. 324; Chaplin v. Butler, 
18 Johns. 169; Roach v. Cosine, 9 Wend. 227; Walton v. 
Crowley’s Adm’r., 14 Wend. 63; Fish v. Hubbard, 31 
Wend. 652; Swart v. Service, 21 id. 36; Dodge v. Potter, 
18 Barb. 193; Bishop v. Bishop, 13 Ala. 475; Rhodes v. 
Farmer, 17 How. U.S. 464; Hayworth v. Worthington, 5 
Blackf. 361; Casper v. Burris, 10 Smed. & M. 527 ; Dabney 
et al. v. Green, 4 Hen. & Mur. 101; Taylor et ux. v. Lu- 
ther, 2 Sum. 228; Commercial Bank v. Chapin, 3 Rawles, 
835; Hurd’s Lessee v. Longworth, 11 Wheat. 199; Harvey 
v. Alexander, 1 Rand. 219-233; Johns v. Church, 12 Pick. 
557; Ferguson v. Stephen, 3 Gill. 547; 2 Atkyns 99, 258; 
3 id. 388; Cow. & Hill’s Notes, 1452-3. 

As to consideration, see Gates v. Labaume, 19 Mo. 17. 
Pettis v. Sims, 34 Mo. 246, differs from the case now before 
the court. 


Bates, Judge, delivered the opinion of the court. 


The only question of practical importance in this case, is 
as to the validity of the deed to Cooksey. It is upon its 
face absolute; but the plaintiff insists that it was not an ab- 
solute deed, and that it was without consideration. Cooksey 
then shows that the real consideration was the debt of Wil- 
mot to Elliott and Higgins, and the trust to apply the prop- 
erty to the payment of these debts. In either case there 
was a sufficient consideration to vest the title in Cooksey, 
and the inquiry whether he takes the title absolutely or as 
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a trustee is profitless. If parol evidence was inadmissible 
to show a different consideration from that expressed in the 
deed, it remains an absolute deed. If parol evidence be ad- 
mitted to show that there was a different consideration from 
that expressed in the deed, then it is also admissible to show 
what was the real consideration. 

Judgment affirmed. Judges Bay and Dryden concur in 
affirming the judgment. 


[END OF JANUARY TERM. | 

















CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 
THE STATE OF MISSOURI, 


FEBRUARY TERM, 1865, AT ST. JOSEPH. 


THE State, TO USE OF De Haven AND Demine, Appellant, v. 
Davis et als., Respondents. 


1. Practice—Demurrer.—Whiere different causes of action of the same class 
(R. C. 1855, p. 1228, § 2) are united in the same count, the defect cannot 
be reached by demurrer but only by motion. (Supra, Otis v. Mechanics’ 
Bank, p. 128.) 

2. Practice—Pleading— Penal Bond.—In a suit upon an official bond, the vari- 
ous breaches assigned cannot be called the statement of several causes of 
action. 

8. Action—Offcial Bond.—When the sheriff has collected upon executions the 
costs of printing orders of publication, the publishers have an action 
against the sheriff for the amount thus collected. 

4, Pleading—Parties.—In a suit upon an official bond, the action is properly 
brought in the name of the State, to the use of the party injured. 


Appeal from Harrison Circuit Court. 


Suit upon a sheriff’s bond. Breach, that the sheriff had, 
upon divers specified executions, collected for the relators 
specified sums taxed for printing orders of publication. 

Defendant demurred for the reasons—1. That several 
causes of action were united under one count; 2. That the 
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petition showed no cause of action in the relators; 3. That 
there was a defect of parties plaintiff. 

The court sustained the demurrer and the plaintiff ap- 
pealed. 


Lewis & Phillebaine, for appellant. 
D. J. Heaston, for respondents. 
DrypDEN, Judge, delivered the opinion of the court. 


1. The objection raised by the demurrer in this case, that 
several causes of action were improperly united in the peti- 
tion, was not well taken. The provision of our code (R. C. 
1855, p. 231, §6) making the improperly uniting several 
causes of action a ground of demurrer, was borrowed from 
the New York code. The courts of that State have for a 
a long time held that the ground of demurrer in their code, 
corresponding to the one now under consideration in our 
code, has application to the union in the same petition of 
causes of action belonging to different classes contrary to the 
provisions of so much of their code as corresponds to § 2, 
Art. 6, of ours, and not to the union of several causes of ac- 
tion of the same class, whether in the same petition or the 
same count. Following this line of decision, we held in a 
case not yet reported (the title of which is not recollected), 
decided at the last spring term at St. Louis, that a petition 
containing but one count, based upon several promissory 
notes, although faulty, was not subject to demurrer ; but the 
defect could be reached only by motion. We however think 
the petition in the case at bar is not obnoxious either to the 
objection that incongruous cases are united, or that more 
than one cause of action of the same class is embraced in one 
count. The official bond of the sheriff is the foundation of 
the action; and in no proper sense can the various breaches 
assigned be called the statement of several causes of action. 
True, each dereliction of duty may become a cause of action 
against the sheriff, but it is at the same time a breach of the 
condition of his bond; and it is as such breach and as show- 
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ing a right of action on the bond, and not as the statement 
of an independent cause of action, that such dereliction is 
averred in the petition. 

2. Another point made on the demurrer and urged in the 
argument here, is that the title of the relators to the several 
sums of money, the non-payment of which to them by the 
sheriff is assigned as breaches, does not sufficiently appear 
by the petition. If the action was an action by the relators 
against the defendants in the executions on which the sheriff 
is charged to have made the collection for the value of the 
service they rendered in printing—not at the instance of said 
defendant, but for and at the instance of the plaintiffs in the 
executions—the objection would come with great force ; but 
in an action against the sheriff, where it is alleged he had 
received and collected the fund for the relators, the same 
strictness ought not to be required. In the latter case, we 
think the relators’ right to the fund sufficiently appears by 
the allegation, as in the case at bar, that the fund was due 
and payable to them as costs in the specified cases, and that 
the sheriff collected the same for them. If the relators are 
not the owners of the fund, the defendants may set it up in 
their answer and show it on the trial. 

3. There is no merit in the objection that there is a defect 
of parties plaintiff. The suit being upon the official bond of 
the sheriff, it was necessarily brought in the name of the 
State, the obligee, as plaintiff. 

The Circuit Court erred in sustaining the demurrer to 
the petition, and for this cause its judgment is reversed and 
the cause remanded. Judge Bay concurs. 





Wm. O. Henninc, Respondent, v. THE HannipaL anp St. 
JosEPH RatLroaD Company, Appellant. 
Practice—Jury.—In trials in the Circuit Court the parties are entitled to de- 


mand a jury of twelve men. (Foster v. Kirby, 31 Mo. 496; Vaughan v. 
Scade, 30 Mo. 600.) 
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Fenton v. Ham. 


Appeal from Macon Circuit Court. 


Carr, for appellant. 
DryDEN, Judge, delivered the opinion of the court. 


This was an appeal from the justice’s court. In the Cir- 
cuit Court the case was tried by a jury of six against the ob- 
jections of the appellant, who required the jury to consist of 
twelve men. For this cause the judgment of the Circuit 
Court must, in accordance with the previous decisions of this 
court upon the questions here raised, be reversed. (Foster 
v. Kirby, 31 Mo. 496; Vaughan v. Scade, 30 id. 600.) It 
is not believed that a decision of the other question present- 
ed by the appellant would materially assist the Circuit Court 
in a re-trial of the case, and we will therefore pass them 
without further notice. 

Judge Bay concurring, the judgment is reversed and the 
cause remanded. 


——+e ¢e+— 


Enocs W. Fenton, Apellant, v. Josepn A. Ham, Respondent. 


Fraud—Note.—In case of an executed contract, fraud may be set up as a de- 
fence where the party seeking to enforce the contract participated in the 
fraud. No action will lie upon a note given to enable the payee to defraud 
his creditors, the holder concurring in the fraudulent design. (Hamilton v. 
Scull’s Adm’r, 25 Mo. 165, affirmed.) 


Appeal from Buchanan Court of Common Pleas. 


Bassett 5 Lawson, for appellants. 


The defence set up in the answer is good. The answer 
shows want of consideration and fraud in the note, which 
constitutes a valid defence. (Smith on Contr., p. 120.) The 
maxim “ ex turpt causa non oritur actio,” applies in this case. 
The answer shows that the contract upon which suit is 
brought had its origin in a fraud, and each party was parti- 
ceps criminis. 

It is immaterial whether the illegality be part of or only 
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introductory to the cause of the action. If the contract re- 
quires any aid from an illegal transaction, a suit cannot be 
maintained upon it. (Swan v. Scott, 11 S. & R. 155.) 
The illegality of the original transaction taints all subse- 
quent securities. (Ridge v. Hubbard, 15 Mass. 96; Tuthill 
v. Davis, 20 Johns. 287.) 

The court will not aid in the enforcement of a contract 
growing out of an illegal transaction, (Collins v. Blanton, 2 
Wills. 341; Paxton v. Popham, 9 East. 408,) and the rules 
of estoppel will not prevent defendant from setting up this 
defence. (Smith on Contr. 203; Hamilton v. Scull, 25 Mo. 
165.) 

The maxim “nemo turpitudinem suam audiendus” does not 
apply to the defendant, but rather the maxim “ in pari delicto 
potior est conditio defendentis.”” (Worcester v. Eaton, 11 
Mass. 368 ; Vandyck v. Hewitt, 1 East. 96; Perkins v. Sav- 
age, 15 Wend. 412; Pennington v. Townsend, 7 Wend. 
276; Wraise v. Pearce, 24 Pick. 141.) 


H. M. & A. H. Vories, for respondent. 


No one can set up or show his own fraud as a ground of 
defence to an action against him, is a principle of law well 
settled in the books ; but in cases like the present, where the 
contract is not an executed one, the authorities are in conflict 
as to whether the courts will permit a defence on the part 
of one party to the fraud against a suit brought by the other 
party to the fraud to enforce the fraudulent contract. We 
think that public morals and policy would be best subserved 
by upholding the decisions concurring with the rulings of 
the court below in the present case. (Findley v. Toohy, 
1 Blackf. 262; Siekman v. Lapsley, 13 Searg. & R. 224; 
6 Shep. 231, 400; Henderson v. Henderson, 13 Mo. 151; 
Perry v. Calvert, 22 Mo. 361.) 


Bay, Judge, delivered the opinion of the court. 


This suit was instituted in the Buchanan Court of Com- 
mon Pleas upon a promissory note for the sum of $1,735.94, 











FEBRUARY TERM, 1865. 411 





Fenton v. Ham. 





executed by defendant and paid or payable to one Kelly, 
and assigned by said Kelly to said plaintiff. 

The answer of the defendant alleges that on or about the 
12th of December, 1860, abont four months prior to the exe- 
cution of the note, the defendant and Kelly entered into a 
partnership for the purpose of selling goods, wares, and mer- 
chandise, in the town of Rushville. That at the time of 
forming said partnership Kelly represented that his indebt- 
edness did not exceed the sum of $1,200, whereas it amount- 
ed in fact to about six thousand. That about the date of the 
note an agent of the creditors of Kelly came to Rushville to 
secure the said indebtedness ; that on the night of his arrival 
Kelly, defendant, and plaintiff, met at the house of defendant, 
and it was then and there agreed between them that Kelly 
should make a sham sale of his interest in the goods to de- 
fendant, and that defendant would execute a note to Kelly 
which was to be immediately transferred to plaintiff, so that 
plaintiff could represent to said agent that Kelly had no prop- 
erty whatever and that it would be useless to sue him. That 
the transaction was the result of a combination between the 
three to defraud the creditors of Kelly, and the note sued 
on was executed in pursuance thereof, and with the under- 
standing that it was to be returned to the defendant. That 
shortly afterwards Kelly died, and after his death this suit 
was instituted. 

Cpon the trial of the issues so made, defendant offered to 
prove the facts stated in his answer; which was objected to 
by plaintiff, and the objection sustained. Judgment being 
rendered for plaintiff, defendant filed his motion for a new 
trial; which being overruled, he now appeals to this court. 
The only question presented for our considerations is, wheth- 
er the matter set up in the answer constituted a good ground 
of defence; and this question we think has been definitely 
settled by this court in case of Hamilton v. Scull’s Adm’r, 25 
Mo. 165. That was a suit commenced in the Probate Court 
of St. Louis county to establish a demand against decedent’s 
estate upon a note executed by the intestate to the plaintiff. 
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The defence set up was that the note was given for the pur- 
pose of defrauding the creditors of the plaintiff, and that 
both parties to the instrument participated in the fraud. 
The case was tried in the Circuit Court upon an appeal 
from the Probate Court, and upon the trial the defendant 
offered to prove the alleged fraud; but the court rejected 
the evidence, and upon an appeal to this court it was held, 
that the defence was a valid defence, and that the court be- 
low erred in rejecting the evidence; while it was admited 
that a party who fraudulently conveys away his property 
cannot invoke the aid of the law to set aside such a convey- 
ance and thereby regain possession of the property; yet it 
was contended that, in case of an executed contract, fraud 
may be set up as a defence where the party seeking to en- 
force the contract participates in the fraud, and this doctrine 
is fully recognized in Chit. on Contr., p. 680. It is there 
held that, while a party who has executed a bill of sale of 
his goods cannot be allowed to impeach it on the ground 
that it was given to defeat the claims of creditors, yet when 
the contract has for its object and consideration a fraud on 
a third person, and both the parties to the agreement are 
guilty of the fraudulent intention, it ought not to be per- 
mitted to either of them to found a claim upon such a con- 
tract in a court of law. 


With the concurrence of Judge Dryden, the judgment 
will be reversed and the cause remanded. 


——+e e+ —_ 


MatTiLpa Morris, Respondent, v. JAMES BaRNES, ADM’R OF 
JOHN Barnes, dec’d, Appellant. 
1. Practice—Verdict.—Where the verdict is entirely unsupported by the evi- 
dence, the Supreme Court will set it aside. 


2. Contract.—W here services are rendered and received without any expecta- 
tion of payment, no claim can be preferred therefor. 


Appeal from Livingston Circuit Court. 


The facts are sufficiently stated in the opinion. 



















FEBRUARY TERM, 1865. 





Morris v. Barnes’ Adm’r. 





R. D. Ray, for appellant. 


The verdict of the jury was clearly against both the law 
and evidence in the cause, and wholly unauthorized by 
either. (19 Mo. 483; 1 Pars. Contr. 5380,§1; 14 Wend. 
209; 5 Cow. 531; 20 Barb. 387; see Stat. Limit., 2 vol. 
Mo. Stat. 1048, § 3.) 


A. M. Woolfolk and S. Turner, for respondent. 


“Drypen, J udge, delivered the opinion of the court. 


The instructions given by the Circuit Court put the case 
to the jury as favorably for the appellant as he could ask. 
So far then as giving or refusing instructions is concerned, 
we could find no warrant for interfering with the judgment, 
but the verdict is,in our view, so glaringly against the evi- 
dence, that we are constrained to send the case back for a 
new trial. In doing this we do not violate the rule this court 
has long and uniformly acted on; not to interfere with a 
verdict merely on the ground that it is against the weight of 
the evidence. 

The sense of the rule is that the court will not weigh the 
testimony with nicely balanced scales and decide upon a 
bare preponderance of the evidence. . But this by no means 
implies a denial of the power which this court undoubtedly 
possesses of ordering a new trial, when the Circuit Court 
refuses to grant one on the sole ground of the verdict being . 
against the evidence. (Hartt v. Leavenworth, 11 Mo. 629.) 
It is a power, however, that ought to be exercised with great 
caution, and only in very clear cases. 

The proceedings in the case originated in the Probate 
Court of Livingston county, on the following demand exhib- 
ited for allowance against the estate of John Barnes, the ap- 
pellant’s intestate, viz: 

‘‘ Estate of John Barnes, dec’d, to Matilda Morris, Dr. 
To 21 years’ continued services from the fall of 1863, after 
allowing full credit for board, clothing, &c., furnished gratis, 
$1,575. Balance due, $1,575.” 
27—VOL. XXXV. 
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There is no dispute that the plaintiff lived in the family 
of the defendant’s intestate, performing much valuable do- 
mestic service, from 1842 till the death of the intestate in 
1863, except during an interval of about two years, while 
the intestate was a widower. The question in the case was 
as to whether the plaintiff’s services were rendered upon an 
implied contract of hiring (for there was no evidence of any 
express contract) or as a mere gratuity. 

The evidence shows that the plaintiff is a deaf mute ; that 
her parents died in Tennessee in 1842, leaving the plaintiff 
(then about nineteen years of age) poor and destitute ; that 
John Barnes, the intestate, who was her half brother, living 
some twenty miles distant, shortly after the death of her 
parents, took her into his family; that John, while residing 
in Tennessee, was a poor man, owning neither land nor serv- 
ants, depending for support of himself and household on the 
fruits of his daily toil as a mechanic; that in 1846 he moved 
to Missouri with his family, the plaintiff being of the num- 
ber, where he resided until his death; that for a period of 
about two years, from 1851 to 1853, Barnes being a widower 
suspended house-keeping, and during the interval the plain- 
tiff went and resided with Capt. Barnes, a brother of John 
and half brother of plaintiff, in the mean time taking with 
her and caring for the infant child of John. On John’s 
marrying a second time and resuming house-keeping, the 
plaintiff asked leave to be permitted to return to his house, 
and leave being given she accordingly returned ; that with 
the exception of the two years she spent at Capt. Barnes’ 
the plaintiff was an inmate of John’s family, from the death 
of her parents until about a month after the death of John, 
when she went to a brother of the whole blood. For sev- 
eral years after John came to Missouri, he continued poor 
and unable to buy land, but that before his death his cir- 
cumstances had improved. 

It is conceded on all hands that the plaintiff was a good, 
faithful girl, and did all the work of the family usually per- 
formed by a domestic ; that while she was thus faithful to 











FEBRUARY TERM, 1865. 415 





Morris v. Barnes’ Adm’r. 





the family, she in return was regarded and treated by them 
with affection and kindness, being treated more as a sister or 
daughter than as a servant, and that she looked to and re- 
ceived from John the supply of all her wants. 

The evidence further shows that the services rendered by 
the plaintiff at all times exceeded the expenditures of John 
upon her. No accounts were kept between the parties, so 
far as appears. Mrs. Barnes, widow of John, testified that 
“upon my marriage the plaintiff came back and made her 
home at our house; she said that she had rather live with 
John Barnes than with any of her other relations. She came 
there of her own accord, and remained as a matter of 
choice.” This witness in these statements is confirmed by 
several other witnesses who are entirely free from any inter- 
est in the case. Some of the witnesses (and there were 
many examined) testified to facts unknown to others, but 
except upon the question of the relative value of the servi- 
ces of the plaintiff, as compared with her expenses, there 
was nothing like any conflict in the evidence. 

The whole drift of the evidence showed almost irresistibly 
that the plaintiff chose to reside with the deceased because 
’ she found in him an affectionate brother and kind protector, 
and not for the sake of any reward; and that,on the other 
hand, he received her into his family from a high sense of 
duty to a stricken and afflicted sister, and not from any con- 
siderations of profit or gain to himself; and that neither 
ever had any expectation of making any charge for any ser- 
vice rendered to the other. If these were the motives that 
brought the parties together and the terms on which they 
served each other, then the verdict is without any legal sup- 
port. Nothing is better settled in the law than that where 
services are rendered by a party, without any purpose of de- 
manding compensation, and are accepted with that under- 
standing by the party receiving the services, no claim can 
thereafter be preferred therefor. The only theory upon which 
I can account for the verdict in view of the evidence, is that 
the jury allowed their feelings of compassion for this afflicted 
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woman, to mislead their judgments and to blind their minds 
to the facts proved in evidence. 

The Circuit Court erred in refusing to set aside the ver- 
dict and grant a new trial in the case, and for this cause its 


judgment is reversed and the cause remanded. Judge Bay 
concurs. 


W.H.&T.H. Trice, Respondents, v. Toe HannipaL anp 
St. Josep# Ratroap Co., Appellant. 


Practice—~ Counsel—Jury.—It is within the discretion of the court to limit the 
time for the argument of counsel to the jury, and such discretion will not 
be revised by the Supreme Court unless it has been unsoundly exercised 
to the prejudice of the rights of the party. 


Appeal from Macon Circuit Court. 
Carr, for appellant. 


DrybEN, Judge, delivered the opinion of the court. 


This was an action commenced under the 52d section of 
the act concerning Railroad Corporations (R. C. 1855, p.- 
487) to recover the value of twenty head of hogs of the 
plaintiffs, killed by the defendant’s engine and cars on its 
road, within an enclosed field; the road within the enclosed 
field not being fenced. The case was tried by jury. The 
issue submitted to the jury involved only the value and kill- 
ing of the hogs. Four witnesses were introduced and ex- 
amined by the plaintiff, whose testimony tended to establish 
the issues. The defendant [neither] introduced nor offered 
any testimony. 

At the close of the evidence, the court instructed the 
jury as asked by plaintiffs, and gave some and refused others 
of the instructions asked by the defendant. After the in- 
structions were read, plaintiff’s counsel announced his pur- 
pose not to argue the case, and the counsel for the defend- 
ant being about to proceed to address the jury, the court 








FEBRUARY TERM, 1865. 417 





Trice v. Hannibal & St. Joseph R.R. Co. 





limited him to ten minutes within which to make his argu- 
ment. 

The defendant excepted, and refused to avail himself of 
the proffered time. There was verdict and judgment for the 
plaintiff for sixty dollars. The defendant appealed to this 
court. 

The only ground upon which we are asked to reverse the 
judgment of the Circuit Court, is the action of that court 
in restricting the time for the argument. The power of the 
courts to limit counsel in the time to be occupied in the ar- 
gument of causes cannot be denied. It is a power essential 
to the convenient dispatch of business, and to the good order 
of the courts. What restrictions shall be imposed under this 
power is a mere matter of practice, resting in a large degree 
in the discretion of the judge in every case. Indeed in the 
case at bar, it is not contended that the Circuit Court did 
not possess the power to restrict ; but the complaint is, that 
the power was exercised unreasonably. It is a rule from 
which this court never departs, not to revise the action of 
inferior courts in matters within their discretion, except in 
case where it is manifest they have exercised their discretion 
unsoundly, and to the prejudice of the rights of the party 
complaining ; upon this principle we are obliged to abstain 
from interference in this case. 

There is nothing in the circumstances of this case, so far 
as we can see, that rendered the limit of the court at all un- 
reasonable or in anywise hurtful to the appellant. There is, 
in our opinion, no error in the record, and the judgment of 
the Circuit Court will therefore be affirmed. Judge Bay 
concurs. 
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W. H. Trice, Respondent, v. Taz HaNnniBaL AND St. JOSEPH 
RatLroaD Co., Appellant. 


Appeal from Macon Circuit Court. 


Carr, for appellant. 
Marmaduke & Eskridge, for respondent. 


DryDEN, Judge, delivered the opinion of the court. 


The counsel of the appellant having filed no statement of 
the case containing a specification of the points relied on for 
the reversal of the judgment as required by the statute, nor 
having furnished us any brief in the case, we understand 
him as having practically yielded the ground contended for 
in the court below, and on which the appeal was taken. 
Looking into the record, we find no point made there that 
did not arise and was disposed of in a case not yet reported, 
between the same parties, decided by this court at the last 
January term. 

For the reasons there given in the opinion delivered in that 
case, the judgment of the court below in this case will be 
affirmed. Judge Bay concurs.* 


+280, 
Haypen, Respondent, v. Lirrie, Appellant. 


Contract—Consideration—Gaming.—It is the policy of the law to discourage 
bets and wagers as against good morals, and for that purpose it will not 
lend its aid to enforce contracts predicated upon such considerations. 


Appeal from Monroe Circuit Court. 
Carr, for appellant. 


This suit was instituted April 8, 1861, eleven months after 
the race wasrun. The defendant does not allege that he 
paid the money over to the party to the bet or wager before 
the race was run, or previous to the expiration of the time 
agreed upon by the parties for the determination of the bet. 





* See preceding case. 
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Let it be considered that a horse race is a gaming or gam- 
bling device within the purview of the act to restrain gaming, 
and that the respondent may shield himself as stakeholder 
by virtue of the provision of said act from the payment of 
this money. 

Sec. 10 of said act makes the stakeholder liable to the 
party who placed the money or property in his hands, both 
before and after the termination of such bet, on certain con- 
ditions, viz: “* Provided that no stakeholder shall be liable 
afterwards unless a demand has been made of such stake- 
holder of the money or property in his possession, previous 
to the expiration of the time agreed upon by the parties for 
the determination of the bet or wager.” 

The evident intent of this section is, to give a party who 
has made a bet, the right to rescind the bet or wager at any 
time prior to the determination of such bet or wager; and 
if he exercises such right at any time prior to the determ- 
ination of such bet or wager, and the stakeholder is notified 
of such recision and a demand made of the stakeholder for 
the money or property bet or deposited with such stake- 
holder, he is bound to return such money or property to 
such party; and the delivery of the money or property after- 
wards should be no defence to any action brought by the 
losing party for the recovery thereof. Here is an express 
limitation upon a party’s right to hold the stakeholder liable. 

II. But if the court shall be of opinion that the losing 
party shall have a right, under the statute “ to restrain ga- 
ming,” to hold the stakeholder liable for the money deposited 
with such stakeholder after the termination of the bet, still 
the 10th section of said act has prescribed a limit to such 
liability. What is that limit? Three months from the time 
the right of action accrued, and not afterwards. 

If the statute to restrain gaming shall be held to include 
betting or wagering on the result of a horse race, then the 
remedy provided by said statute is exclusive. The stake- 
holder cannot evoke any other remedy in his defence than 
what said statute expressly authorizes. His answer totally 
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failing to bring him within the remedy provided by the stat- 
ute, fails for this reason to show any legal defence or excuse 
for the non-performance of the contract confessed by him in 
his answer. (Mason v. Kennebec & Portland RR. Co., 31 
Maine, 215; Stowell v. Flag, 11 Mass. 364; Stevens v. Mid- 
dlesex Canal, 12 Mass. 446; Cristing v. Baldwin, 4 Wend. 
667; Radcliff v. Mayor, &c., of Brooklyn, 4 Comst. 195; 
2 Van Santford, Pldgs. 18, 35; 2 N. Y. 552.) 


Bay, Judge, delivered the opinion of the court. 


This was an action to recover the sum of $250, money won 
upon a horse race. The facts disclosed upon the trial are 
substantially as follows: Plaintiff and one Elocious Buck- 
man agreed to run a horse race on the 12th of May, 1860; 
said plaintiff to run his horse against the horse of said Buck- 
man upon a wager of $250 aside; plaintiff deposited $250 
with defendant as stakeholder, and one John S. Buckman 
deposited with defendant a like amount in behalf of Elocious 
Buckman. The race took place at the stipulated time, and 
was won by plaintiff’s horse. Some time after the race, but 
before the institution of this suit, John S. Buckman de- 
manded of defendant the money he had deposited with him, 
and defendant paid it over to him. This suit is to recover 
the $250 deposited by Buckman with defendant as stake- 
holder. 

The plaintiff asked the court to instruct the jury as fol- 
lows: 

“1. If the jury believe from the evidence, that the plain- 
tiff and one Elocious Buckman agreed to run a horse race 
on 12th day of May, 1860, by horses especially owned by 
them, and that they bet the sum of $250 each that his horse 
would beat the other’s horse in said race, and deposited said 
sum of $250 each with the defendant as stakeholder, and 
the whole to be [paid] over by defendant to that one of said 
parties whose horse should beat the other’s horse in said race ; 
and that said race was run in pursuance of said agree- 
ment on the 12th day of May, 1860, and the plaintiff’s horse 
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beat said Buckman’s horse in said race, and defendant re- 
fused to pay over the $250, deposited with him by said Buck- 
man, after the race was determined, they will find for the 
plaintiff the amount sued for and the interest thereon at six 
per cent. per annum from the time of such refusal, unless 
they further believe from the evidence that said Buckman 
demanded of the defendant the amount so deposited by him 
with defendant before said bet was determined. 

‘2. A horse race is not a gambling device within the mean- 
ing of the act to restrain gaming, and betting on the result 
of a horse race is not prohibited by said act.” 

Which instructions the court refused to give, and plaintiff 
duly excepted. The court then, at the instance of the de- 
fendant, gave the following instruction : 

“‘1. If the jury believe from the evidence in the case, that 
the money mentioned in the petition was so much money 
placed in the hands of the defendant by Buckman as a wa- 
ger on a horse race to be run by said Buckman and plain- 
tiff, and that the defendant paid said money back to said 
Buckman before the institution of this suit, the jury should 
find for the defendant.” 

To the giving of which plaintiff objected and excepted. 

A verdict being given for defendant, plaintiff filed his mo- 
tion for a new trial, which being overruled, he appeals to 
this court. 

The only point presented by the record relates to the giv- 
ing and refusing instructions. The counsel for the appellant 
made a lengthy argument to show that the answer filed con- 
tains no valid defence, because it is not stated that a demand 
of the money was made of the stakeholder previous to the 
expiration of the time agreed upon by the parties for the de- 
termination of the bet or wager, and that Buckman, if he 
had any cause of action against the defendant as stakehold- 
er, has lost it by not instituting a suit within the time pre- 
scribed by the act to restrain gaming. We are ata loss to 
see the application of this argument; for this is not a suit 
by Buckman against the stakeholder to recover the money 
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by him deposited, but it is a suit by the plaintiff to recover 
from the stakeholder money won upon a horse race, and 
which this stakeholder returned to the losing party. In other 
words, it is a suit to enforce a contract which has for its con- 
sideration a wager upon a horse race. The only question is, 
whether the law will lend its aid to enforce such a contract. 

It is well settled that no action will lie upon a contract 
based upon an unlawful consideration, or which is repugnant 
to law or sound policy, or good morals: “ ea turpi contractu 
actio non oritur.”” Kent says: “if a contract grows imme- 
diately out of or is connected with an illegal or immoral act, 
a court of justice will not enforce it.” 

It has been held by this court that horse racing is gaming 
within the meaning of our statute and “to restrain gaming,” 
that a note given to secure a forfeiture for failing to run is 
void. (Shropshire v. Glascock et al., 4 Mo. 536; Boyn- 
ton v. Curle, id. 599.) There is no conflict between these 
cases and the case of the State v. Hayden, 31 Mo. 35; for 
in the latter case it was merely held that a horse race was 
not a gambling device within the meaning of the 17th sec. 
of the 8th art. of the Act concerning Crimes and Punish- 
ments. The Act to restrain Gaming (R. C. 1855, p. 818) 
authorizes any person who shall win money or property at 
any game or gambling device, to recover the same by civil 
action ; and it further provides that all bonds, bills, &c., 
where the consideration is money or property, won at any 
game or gambling device, shall be void. And in the 8th 
section it is declared, that bets and wagers on any election 
authorized by the constitution and laws of this State are 
gaming within the meaning of the act; but before the en- 
actment of this 8th section it was held by this court, that 
though a wager on the result of an election authorized by 
law was not within the meaning of the statute concerning 
gaming then in force, (R. C. 1835, p. 290) yet it was void, 
being contrary to public policy and sound morality. (Hick- 
man v. Benson et al., 8 Mo. 8.) 

The policy of the law is to discourage bets and wagers as 
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being contra bonos mores, and one of the methods adopted for 
that purpose is to refuse its aid to enforce contracts predi- 
cated upon such a consideration. This was the view, no 
doubt, of the law taken by the court below, and hence its 
ruling with reference to the instructions given and refused. 
Judge Dryden concurring, the judgment is affirmed. 





* 


Snyper, Respondent, v. KirtLey, Appellant. 


1. Contract—Contribution._-Where one of two co-contractors sues for contribu- 
tion, he is only entitled to recover the moiety of the loss actually sustained. 

2. Contract—Payment.—Although A. promise in writing to pay B. the debt 
due him by C., that does not release C. from his liability to B., unless B. 
assent to discharge C. in consideration of A.’s promise. 


Appeal from the Buchanan Court of Common Pleas. 


The facts are stated in the opinion. 

The court gave the following instructions for plaintiff : 

1. [See opinion. ] 

2. That the promise of the church, or any committee of 
the church, to pay the amount, is not sufficient to discharge 
the defendant from his liability to the plaintiff, unless the 
same was reduced to writing, or some memorandum thereof 
made by the persons promising to pay, and signed by them 
or him. 

3. That if the jury find for the plaintiff, they will find 
one half of the note less the sum actually paid to plaintiff 
in discharge of the same by the defendant or by the church. 

Defendant asked the following instructions, the 1st and 3d 
of which were refused, and the 2d given: 

1. If they believe from the testimony that after the note 
mentioned in plaintiff’s petition was paid off by him, he pre- 
sented an account to the church showing the amount of money 
received and paid out by him, an amount paid by him for the 
church, and that the amount paid in discharge of this note 
formed one item of said account, and that there was a settle- 
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ment of said account between Snyder and the church, acting 
as a body or through a committee appointed for that purpose, 
and the balance due Snyder adjusted and agreed to, and the 
church agreed with Snyder to pay him, then they will find 
for defendant. 

2. Any amount which defendant may have owed on his 
subscription to the church cannot be recovered in this suit. 

3. If upon settlement with the said church, or its com- 
mittee thereto authorized, said church agreed to pay the 
balance due to plaintiff, and he accepted said church as his 
debtor, this note being an item of said account, then the 
jury will find for defendant. 


W. Jones, for appellant. 


The appellant insists upon the following points. The first 
instruction given for the réspondent was clearly erroneous 
for the reason that it took the whole case made by the plead- 
ings and evidence from the jury. - (Clark v. Hammerle, 27 
Mo. 55.) If this instruction be correct, then there was 
no necessity for a trial. The appellant does not in answer 
assert that either he or the church had paid the money to 
Snyder, nor does he undertake to show by testimony that it 
has been ; says that some portion of the money due Snyder 
was paid by some member of the church, and establishes the 
fact by proof. 


S. Ensworth, for respondent. 


Bay, Judge, delivered the opinion of the court 


The petition in this case alleges that the plaintiff and de- 
fendant executed their joint promissory note, dated July 27, 
1860, whereby they promised to pay, ninety days after date, 
to A. Holmes or order, the sum of $222.33, for value receiv- 
ed, negotiable and payable without defalcation or discount ; 
that said note was given on account of the joint indebted- _ 
ness of the parties, each being liable to pay one half there- 
of, and that, about the time of its maturity, plaintiff, in the 
absence of defendant, paid off and discharged said note in 
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full, and defendant promised to pay plaintiff one half there- 
of with interest, &c. 

The answer contains much matter that is redundant and 
superfluous, and which may be regarded as surplusage ; 
it however denies that the consideration of the note was the 
joint indebtedness of plaintiff and defendant, and charges 
that it was given for lumber purchased for and on account 
of Rock-house Prairie Church, in Buchanan county. That 
plaintiff, defendant, and one Edward Miller, were appointed 
at a meeting of the members of said church, a building 
committee, whose duty it was to provide materials and cause 
a house to be erected as a place of public worship, and that 
the same was to be paid for by subscriptions, &c. That in 
pursuance of said duty, said plaintiff and defendant purchas- 
ed said lumber and gave said note therefor, having full faith 
in the ability of the church to pay the same, and with the 
understanding that the same would be paid out of funds 
raised by subscriptions as aforesaid. That said plaintiff was 
appointed by said committee treasurer, and received sub- 
scriptions, paid off debts, &c. ; and out of said subscriptions 
paid the note in question, and afterwards, at a meeting of 
the members of said church, presented a demand in which 
he claimed a balanee of one hundred dollars, among the 
items of which demand is the note sued on, and that said 
church acknowledged said indebtedness and agreed and 
promised to pay the same, and that plaintiff accepted such 
church as his debtor. The answer further states that plaintiff 
had in his hands an amount belonging to said church suffi- 
cient to pay the amount of said note, and out of the same 
he did pay, or reimbursed himself for the amount of said 
note. 

The evidence given upon the trial was somewhat con- 
flicting and far from being distinct in reference to the facts ; 
but they tended to prove that after the payment of the note 
by plaintiff, he had a settlement with the church in which 
he claimed as a balance due him an amount much less than 
the note. Whether or not the note was included in the 
settlement is left in doubt by the conflicting testimony of the 
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witnesses. The testimony also tended to show that he re- 
ceived funds from the church or its agents, which he applied 
to said indebtedness. Among others, a witness by the name 
of Wright paid him from $15 to $25 on account of said 
church. 

The court, at the instance of plaintiff, gave three instruc- 
tions, the first of which is as follows : 


1. The court instructs the jury that they will find for the 
plaintiff one half the note sued on, unless they believe from 
the evidence that the same has been paid to, or refunded to, 
plaintiff by the Rock-house Prairie Church or defendant. 


This instruction is manifestly erroneous, for it confines 
the jury in their finding to a particular sum, thereby exclud- 
ing from their consideration all credits or partial payments. 
Suppose the church has reduced its indebtedness to plaintiff, 
including the note, to $100; certainly the plaintiff could 
have no cause of action against the defendant exceeding the 
sum of $50, with interest. But even in that case the in- 
struction would require the jury to find an amount not less 
than one half of the face of the note. 


The second and third instructions were also erroneous ; 
but the defendant cannot complain of them, as the error 
enured to his benefit. The second assumes that if the 
church promised in writing to pay the debt due plaintiff, 
that such promise operated to discharge the defendant. 
This is not the law. The assent of the plaintiff to such dis- 
charge must also be shown. The third is erroneous because 
it does not present the true measure of damages. If any 
payment was made upon the note, the defendant is only en- 
titled to the benefit of one half thereof, instead of the entire 
amount of such payment. The objection which has been 
shown to plaintiff’s second instruction, applies with equal 
force to the first and third instructions of defendant, and 
the court very properly refused to give them. 

For the error, therefore, in the first of plaintiff’s instruc- 
tions, the judgment will be reversed and the cause remanded; 
Judge Dryden concurring. 
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AmBrosE CalIN, Plaintiff in Error, ». Henperson Bates, 
Apm’r oF Tuomas Y. Bates, pec’p, Defendant in Error. 


Note—Security.—The neglect of the creditor to collect the bond or note from 
the principal debtor, will not discharge the surety from his liability, unless 
he give notice to the creditor in accordance with the statute, (R. C. 1855, 
p. 1454, § 1 & 2,) and the creditor, after such notice, fail to commence suit 
within the time limited. 


Error to Nodaway Circuit Court. 


J. O. Drake and Thomas Y. Bates executed to the plain- 
tiff their joint and several note, dated Aug. 15, 1856, payable 
twelve months after date, with ten per cent. interest. Bates 
was but a security although signing as joint debtor. 

After the execution of the note Drake died and his estate 
was administered, but the note was not presented for allow- 
ance against his estate within three years. Bates subse- 
quently died, and the note was presented for allowance 
against his estate, to the Nodaway county court, which re- 
jected the claim, and the case was appealed to the Circuit 
Court, which also rejected the claim on account of the laches 
of the plaintiff in not prosecuting the claim against Drake’s 
estate. 


H. M. & A. H. Vories, for plaintiff in error. 


Bay, Judge, delivered the opinion of the court. 


It is not perceived upon what ground the court below 
gave judgment for the defendant, for the record certainly 
presents no valid defence. Admitting that Bates was merely 
surety in the note, still he could only protect himself by 
giving the statutory notice to sue, and a failure to sue within 
the time prescribed would have exonerated him from all 
liability. 

Let the judgment be reversed and the cause remanded ; 
Judge Dryden concurring. 
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THe Farmers’ Bank or Missourt, Respondent, v. Bay ess, 
Hupcens et als., Appellants. 


Partnership—Action—Note.—Where one of several partners executes a note 
in his own name for money borrowed, no action upon the note can be 
maintained against the other partners, although the money may have been 
borrowed for the firm, and applied to partnership purposes. 


Error to Ray Circuit Court. 
Hall and A. H. Vories, for appellanis. 


I. The note sued on in this case having been executed to 
the plaintiff by James F. Hudgens and Henry C. Garner in 
their individual names, and not in the partnership name of 
Wm. Hudgens & Co., (of which partnership defendants 
Bayless and Wm. Hudgens were members,) the same was 
not the note of, nor binding upon, said Bayless and Wm. 
Hudgens, and it makes no difference that the money for 
which said note was discounted was applied to the uses of 
said firm. (See Stor. on Part. § 134 to 142, § 102; Jaques 
v. Marquand, 6 Cow. 497; 3 Kent’s Com. 41-4; 8 Pick. 
411; 9 Mass. 119 to 121.) 

II. Where one partner borrows money and gives his own 
security only for it, it does not become a partnership debt 
by being applied to partnership purposes with the knowledge 
of the other partners; the character of the debt is to be 
determined by the security given. (Gow. on Part. 154, and 
supplement to same, 43; Coll. on Part., 426 and following.) 

III. The evidence in this case shows that the plaintiff had 
an account against the partnership firm of Wm. Hudgens & 
Co., and also against said James F. Hudgens, and that they 
were acquainted with the firm name of Wm. Hudgens & 
Co., which is conclusive evidence that the credit in the cause 
under consideration was given to James F. Hudgens and not 
to the said firm. 

IV. The evidence. shows that at the time of the execu- 
tion of the note sued on, the firm of Wm. Hudgens & Co. 
had for some time been dissolved, and that at said time there 





































FEBRUARY TERM, 1865. 





Farmers’ Bank of Mo. v. Bayless et als. 





was no firm in existence composed of Wm. Hudgens, James 
F. Hudgens, and Thomas H. Bayless ; wherefore said James 
F. Hudgens could not bind the other individuals who had 
been members of said firm by any note executed by him, 
either in his own name, or in the partnership name, or any 
other name, unless he had special authority so to do, (which 
is not pretended,) and the court ought to have so instructed 
the jury. 

V. This suit is brought upon the promissory note named 
in the petition, in which it is alleged that the defendants 
executed the note by a certain description. If the plaintiff 
recovers, it must be on the ground that the contract or the 
note was binding upon all of the defendants against whom 
judgment is rendered, and it will be seen that the judgment 
of the court below was given upon the supposition that the 
note was the note of each and all of the said defendants 
Wherefore it will not do for the plaintiff now to claim a right 
to recover upon the original consideration for which the note 
was given, and thus abandon the case made in his petition ; 
and in fact if he had such case before the court, it is believ- 
ed that the law would still be against him. (See authorities 
above cited ; Stor. on Ag. § 147, 155 and 161.) 


Ryland & Son and C. F. Garner, for respondent. 


I. The note was properly admitted as evidence on the 
trial of this case, subject to be afterwards excluded accord- 
ing as the proof should warrant. 

II. The note sued on is not the debt, it is but the evidence 
of debt. The note may by accident be burnt or destroyed, 
the debt still remains. (Woodward v. Winship et al., 12 
Pick. 480; Virral v. Burrill, 16 Pick. 406.) As to confes- 
sions of one partner after the dissolution—Adiamo v. Maxey , 
et als., 15 Mo. 89; Church v. Sparrow & Goodsell, 5 
Wend. 223; Bank of Rochester v. Monteath et al., 1 Denio, 
402; Richardson v. French, 4 Met. 579; Cole v. Sackett, 
1 Hill R., 516; Shirley v. Jamson & Mandeville, 6 Cranch, 
253 ; Swan v. Steel et al., 7 East. 210; Smith v. Craven, 1 
28—VOL. XXXV. 
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Cramp. & Jer. 500; Brown v. Gibbins, 5 Bro. P. C. 491; 
Gardiner v. Childs, 8 Car. & P. 345; 1 Pars. Cont., § 11, 
p- 149-50 ; Stor. Part., § 188, 139, 142; Greffers v. Hetch- 
man, 5 Watts, 454; Coll. on Part., 430, § 478, n.; Sandeland 
v. Marsh, 2 Barn. & Al. 673. 

III. From the whole evidence in the case it appears plain- 
ly that the money was borrowed for the firm of Wm. Hudg- 
ens & Co., was used by the firm in their business, and the 
firm must have known that it was so borrowed and used, 
and that James F. Hudgens was in this business the agent 
of the firm; that the note originally given, and each re- 
newal, was given and made with the knowledge of Bayless 
and Wm. Hudgens. 

IV. There is no evidence to show that, at the time the 
money in the case was borrowed, the plaintiff had an ac- 
count or any transaction with the firm of William Hudgens 
& Co. The renewal notes must be considered evidences of 
the original debt. 


Bay, Judge, delivered the opinion of the court. 


The Farmers’ Bank of Missouri brought suit in the Ray 
Circuit Court against John W. Shotwell, Adm’r of the estate 
of James F. Hudgens, dec’d, William Hudgens, Thomas H. 
Bayless, Henry C. Garner, George H. Stewart, and Thomas 
L. Shaw, upon a negotiable promissory note, of which the 
following is a copy: ‘ $3,700.—Lexington, Mo., December 
25th, 1862. Six months after date, we promise to pay to the 
order of G. H. Stewart thirty-seven hundred dollars, for 
value received, negotiable and payable, without defalcation 
or discount, at the Farmers’ Bank of Missouri. James F. 
Hudgens, H. C. Garner.” Upon the back of which were 
endorsed the names of G. H. Stewart, Thomas L. Shaw. The 
petition alleges that James F. Hudgens, in his lifetime, with 
defendants William Hudgens and Thomas H. Bayless, by 
the name and description of James F. Hudgens and Henry 
C. Garner, by their negotiable promissory note dated as 
aforesaid, promised, for value received, to pay to the order 
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of the said Stewart thirty-seven hundred dollars, negotiable 
and payable, without defalcation or discount, at the Farmers’ 
Bank of Missouri; that said Stewart, for value, transferred 
by endorsement and delivered said note to said Shaw, who 
afterwards transferred by endorsement and delivered the 
same to the plaintiff, who is the legal owner and holder 
thereof. It is also averred in said petition that said note 
was given in renewal of a note originally discounted at said 
bank for the use and benefit of the firm of Wm. Hudgens 
& Co.—a firm composed of Wm. Hudgens, James F. Hudg- 
ens, and Thomas H. Bayless, and that said firm received, 
and used in their firm business, the proceeds of said original 
note, which was renewed from time to time for the benefit 
of said firm. 

The petition further states that Wm. Hudgens and Thomas 
H. Bayless are surviving members of the firm of Wm. Hudg- 
ens & Co., and that Thomas H. Bayless, as surviving part- 
ner, is administering the partnership effects of Wm. Hudg- 
ens & Co., and that John W. Shotwell is the administrator 
of the estate of James F. Hudgens, dec’d. 

The suit was instituted by summons, but afterwards-an 
attachment issued in aid thereof. The defendants Wm. 
Hudgens and Thos. H. Bayless appeared and answered, and 
a default was taken as to the other defendants with the 
exception of Shotwell, and as to him the suit was dismissed. 

The answer of Wm. Hudgens and Thomas H. Bayless is, 
substantially, a plea of non est factum. They deny that they, 
together with the said James F. Hudgens, in his life time, 
made the note in question ; and they deny that, together with 
the said James F. Hudgens, by the name and description of 
James F. Hudgens, they promised by said note to pay to the 
order of said Stewart the sum mentioned in said petition ; 
and they deny that, by any name or description whatever, 
they, or either of them, ever executed the note sued on; 
the answer also denies that said note was given in renewal 
of a former note discounted at said bank ‘for the use and 
benefit of said firm of Wm. Hudgens & Co., or that the 
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proceeds of said alleged original note were used in the busi- 
ness of said firm. 

By consent of parties the cause was tried by the court 
sitting as a jury. 

To maintain the issue on the part of the plaintiff, evidence 
was offered tending to prove that the note in controversy 
was given in renewal of a former note as stated in the peti- 
tion. Daniels, a witness on the part of the plaintiff, stated 
that he was a clerk in the bank, though not at the time of 
the discount of the original note ; that shortly after the death 
of James F. Hudgens, which took place in the latter part of 
1862, Bayless and Shotwell came to the bank at Lexington, 
and Bayless requested witness to show him the indebtedness 
to the bank of James F. Hudgens, and also the firm of Wm. 
Hudgens & Co.; witness showed Bayless the books contain- 
ing the same ; didn’t know that Bayless saw all the entries of 
the notes or not, but he had an opportunity of doing so; 
Bayless wanted to know if the notes could be renewed; 
witness replied that he presumed they could by paying calls. 
Witness further stated that from memorandums taken from 
the books as they appeared when Bayless was there, the 
notes on the books from both James F. Hudgens and Wm. 
Hudgens & Co. were as follows, to-wit: James Hudgens’ 
note for $3,700, discounted originally January 27, 1858, 
made by James F. Hudgens, James Iler, and C. P. Reeves, 
and endorsed by Joseph Chew and A. K. Reyburn, which 
note had been renewed from time to time until January 28, 
1863, when it was renewed by Bayless in the name of Wm. 
Hudgens & Co.; also another note of James F. Hudgens for 
$1,700, discounted March 2, 1859, made by James F. Hudg- 
ens, Joseph Chew, and C. P. Reeves, and endorsed by A. 
B. Conrow, renewed from time to time until after the death 
of Hudgens, when it was renewed by Bayless in the name of 
Wm. Hudgens & Co. 

The notes of Wm. Hudgens & Co. were as follows: One 
discounted May 2, 1861, for $772.14, made by Wm. Hud- 
gens & Co., A. H. Conrow, and C. P. Reeves, and endorsed 
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by C. T. Garner; another note for $750.61, discounted the 
same day, and made by Wm. Hudgens & Co., A. H. Con- 
row, and C. P. Reeves, and endorsed by C. T. Garner, both 
of which were renewed from time to time in the name of 
Wm. Hudgens & Co., and have since been paid. 

Neither of the notes originally discounted in the name of 
James F. Hudgens, or any renewal of the same, had upon 
them the names of Wm. Hudgens & Co., or any member of 
said firm, except James F. Hudgens, until after the death of 
the said James F. Hudgens, when the $1,800 and $1,700 
notes were renewed by Bayless in the name of Wm. Hudg- 
ens & Co. 

It was admitted by defendants that the firm of Wm. Hudg- 
ens & Co. was composed of James F. Hudgens, William 
Hudgens, and Thomas H. Bayless. 

Shotwell, administrator of Hudgens, was also introduced 
as a witness, and stated that in several conversations had 
with Bayless, he (Bayless) told him that the stock in the bank 
in the name of James F. Hudgens belonged to the firm of 
Wm. Hudgens & Co., and that the notes due the bank, 
executed by James F. Hudgens in his individual name, upon 
which he was neither endorser nor security, were for the 
benefit of the firm of Wm. Hudgens & Co., and were their 
debts, and that said firm had the benefit of the proceeds of 
said notes ; Bayless further told witness that he would pay 
the notes, and that witness, as administrator of Hudgens, 
need give himself no further concern about them; in March, 
1863, witness, by order of the probate court of Ray county, 
transferred the bank stock, amounting to $2,700, to Wm. 
Hudgens & Co.; the reason Bayless gave why the notes 
were made in the name of James F. Hudgens alone, was 
that said Hudgens was a director in the said bank, and, as 
such, could get the money on better terms and for a longer 
time than it could be obtained in the name of the firm. 

The books of Wm. Hudgens & Co. were then introduced, 
from which it appeared that the proceeds of the note in con- 
troversy were applied to the use and benefit of the firm of 
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Wm. Hudgens & Co., and that the interest on the renewed 
note was paid out of the funds of said firm. Other testi- 
mony was introduced by plaintiff, tending to show that the 
proceeds of the note sued on, as well as other notes execut- 
ed in the name of James F. Hudgens and discounted at the 
bank, were applied to the use and benefit of Wm. Hudgens 
& Co. 

It was shown on the part of the defendants that in Jan- 
uary, 1859, the firm of Wm. Hudgens & Co. sold out to 
McGee & Demasters, who continued the business about a 
year and then sold out to Wm. Hudgens & Co., who, in 
March, 1861, sold to Hudgens, Bayless & Co., a firm com- 
posed of James F. Hudgens, Thomas H. Bayless, and James 
A. Davis, said Davis taking the place of Wm. Hudgens. 
Other evidence was given in the cause, but it is not deemed 
of sufficient importance to set it out in this opinion. 

Upon the part of the plaintiff the court made the follow- 
ing declarations of law: 

1. If the note specified in the petition was executed by 
James F. Hudgens, dec’d, in renewal of a note, and the 
original note was executed by the said James F. Hudgens, 
dec’d, for the purpose of borrowing money for the use of the 
firm of Wm. Hudgens & Co., and that the sum of thirty- 
seven hundred dollars was so borrowed for the use of the 
firm, and was used by the firm of Wm. Hudgens & Co. in 
their firm business, the plaintiff is entitled to receive the 
money so borrowed for, and used by, the firm from the 
members of the said firm of Wm. Hudgens & Co., notwith- 
standing the note specified in the petition was signed by 
James F. Hudgens alone. 

2. That the books of the firm of Wm. Hudgens & Co. 
showing that the sum of thirty-seven hundred dollars, so 
borrowed, was used by the firm, and that interest on the 
same was paid by the firm, is evidence against the members 
of the firm that the firm recognized it as a firm debt, and 
binds the firm for the payment thereof. 

3. It is immaterial whether at the time the money was 
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borrowed the plaintiff knew that the firm of Wm. Hudgens 
& Co. were to receive and use the money, and be bound for 
the payment of the same, or not; the plaintiff is entitled to 
recover of the firm of Wm. Hudgens & Co., if they did so 
receive and use the money. 

4, The admissions of a member of the firm after the disso- 
lution of the partnership, are evidence against the member 
so making such admissions. 

To the giving of all, except the last instruction, defend- 
ants objected and excepted. 

The defendants then asked the court to declare the law 
as follows : 

1. If the note sued on was executed by the said James F. 
Hudgens in his own individual name by the name of J. F. 
Hudgens, and was also executed by Henry ©. Garner and 
endorsed by said defendant Stewart to said Thomas Shaw and 
by him to the plaintiff, then said note is the individual note 
of the said James F. Hudgens and the other parties thereto, 
and not the note of Bayless and Wm. Hudgens; and the 
court must find for said defendants (Bayless and said Wm. 
Hudgens), unless the court find from the evidence that at 
the time of the execution of said note a partnership existed 
between said Wm. Hudgens, Thomas H. Bayless, and said 
James F. Hudgens, under the name and firm of J. F. Hudg- 
ens, or unless the said note was so executed by the said Jas. 
F. Hudgens by the authority of the said defendants Bayless 
and Wm. Hudgens, or unless the execution thereof as afore- 
said was afterwards ratified by said Bayless and said Wm. 
Hudgens. 

2. The original note discounted by the plaintiff having 
been executed by the said James F. Hudgens in his individ- 
ual name, and not in the name of Wm. Hudgens & Co., the 
credit was given by said plaintiff to said James F. Hudgens 
and to the other parties to said note, and not to the firm of 
Wm. Hudgens & Co.; and the notes given in renewal of said 
original note having in like manner been executed by the 
said James F. Hudgens in his individual name, the said 
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plaintiff cannot recover in this action against the said defend- 
ants Baylessand Wm. Hudgens even though the proceeds of 
said original note so discounted by plaintiff were applied to 
the use and benefit of the firm of Wm. Hudgens & Co., and 
though the interest on said notes was from time to time paid 
by said firm of Wm. Hudgens & Co., unless said original note 
or one of said notes so given in renewal was so executed by 
said Jas. F. Hudgens in his individual name by the author- 
ity of the said Bayless and said Wm. Hudgens, or there 
was a partnership existing between said Wm. Hudgens, Jas. 
F. Hudgens, and Thos. H. Bayless, under the name and firm 
of J. F. Hudgens, or unless the execution of said original 
note or one of the renewal notes was afterwards ratified or 
adopted by both said Wm. Hudgens and Thomas H. Bayless, 
and a promise made by said Thomas H. Bayless alone to a 
third person, not the agent of plaintiff, to pay said note sued 
on after its execution will not bind either said Bayless or 
said Wm. Hudgens in the present action. 

3. The said original note so discounted by the plaintiff, 
and all notes given in renewal thereof, including the note 
sued on, having been executed by the said James F. Hudg- 
ens and in his individual name, and not in the name of the 
firm of Wm. Hudgens & Co., it devolves upon the plaintiff 
to prove that said notes, or one of them, were so executed 
by the said James F. Hudgens by the authority of said Bay- 
less and Wm. Hudgens, or that the execution of said notes 
or one of them was ratified by both said Bayless and said 
Hudgens; and though the said Thomas H. Bayless, after 
the execution of said note sued on, may have promised a 
third person, not the agent of the plaintiff, to pay said note, 
such promise, not being in writing, is not binding on said 
Bayless, and in this action the plaintiff cannot recover 
against said Bayless. 

4, The admissions of a partner in order to bind his co- 
partner must be made during the existence of the partner- 
ship, and in relation toa matter within the scope of the 
partnership business ; and in the absence of proof as to the 
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duration of the partnership of Wm. Hudgens & Co., the 
death of James F. Hudgens dissolved said partnership, and 
any admissions made by said Bayless after the death of the 
said James F. Hudgens was not binding on said firm of Wm. 
Hudgens & Co. 

The court refused the first and second, and gave the third 
and fourth. 

Judgment being given for the plaintiff, the defendants in 
due time filed their motion for a new trial, which being 
overruled exception was taken, and the case is brought here 
by appeal. 

The theory of the court below, as shown in the instruc- 
tions given in behalf of the plaintiff, is, that if the note in 
controversy was given for money borrowed for the use of the 
firm of Wm. Hudgens & Co., and was used in the business 
of the firm with the knowledge and consent of the firm, 
then the note sued on is the note of all the members of said 
firm, though executed in the individual name of one of the 
firm. This, in our opinion, is not the law of the case. 
Story, in his work on Partnerships, (sec. 134 & fol.,) holds 
that the law is well settled “that if money is borrowed, or 
goods bought, or any other contract is made by one partner 
upon his own exclusive credit, he alone is liable therefor, 
and the partnership, although the money, property or other 
contract is for their proper use and benefit or is applied there- 
to, will in no manner be liable therefor.”” The same rule is 
adopted in the French law, and Story quotes from Pothier, 
(1 Pothier, de Société, U. 101, 105, 106,) in which the author 
says that when a partner has not contracted in the name of 
the firm, but in his own name alone, he alone will be bound, 
although the contract has been applied to the benefit of the 
partnership. Thus, if a partner has borrowed money in his 
sole name for his own account, and then he applies the 
money to partnership purposes, the creditor cannot have any 
action against the firm, for, according to the principles of 
law, the creditor has his remedy only against the party with 
whom he has contracted and not against those who have 
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been benefitted and received profit from it. Emly v. Lye 
(15 East. R. 7) is not unlike the case at bar: One of two 
partners drew bills of exchange in his own name, which he 
procured to be discounted by a banker through the same 
agent who procured the discount of other bills, drawn in the 
partnership’s name, with the same banker ; it was held by 
the court “that the banker had no remedy against the firm, 
either upon the bills so drawn in his own name,” or for 
money had and received through the medium of such bills, 
although the proceeds were carried to the partnership 
account. The reason was that the money was advanced 
solely on the security of the parties whose names were on 
the bills, by way of loan to them, and not by way of loan to 
the partnership, and it made no difference in the case that 
the banker conceived that all the bills were drawn on the 
partnership account since he did not credit the firm but 
“only the names on the bills.” 

The same doctrine is maintained by Collyer in his work 
on Partnership (p. 426), wherein he says: “If a person 
advance money to the firm and take the separate bill of one 
partner, he cannot sue the firm on that security, although 
he may possibly succeed in an action against the firm for 
money advanced.” “On the bill the contract is several, 
and the individual partner alone can be sued upon it.” 

Again he says: ‘‘If a person advance money even for the 
purposes of a firm, but take the separate security of one 
partner, the partnership not being carried on in that part- 
ner’s individual name, the contract, as evidenced by such 
security, is several, and a several action only can be brought 
on it.” 

And he cites the case of Siffkins v. Walker, reported in 
2 Camp., 308, which was a suit on a promissory note for 
£300, executed by T. Walker and made payable to Siffkin 
or order. The declaration charged that the note was signed 
by Walker for himself and one Rowlestone, whereby they 
promised to pay, &c. It was contended by the plaintiff, and 
he undertook to show that the defendants were jointly in- 
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debted to the plaintiff on a charter-party of affreightment 
to the amount of £300, and that the note declared upon 
was given by Walker in satisfaction of this debt ; but Lord 
Ellenborough held that the remedy of the plaintiff was 
either jointly against both defendants on the charter-party, 
or separately against Walker on the promissory note. And 
this view of the law is adopted by Chancellor Kent, who 
says: “If a note or bill be drawn, or other contract made, 
by one partner in his name only and without appearing to 
be on partnership account, or if one partner borrow money 
on his own security, the partnership is not bound by the 
signature, even though it was made for a partnership pur- 
pose or the money applied to a partnership use.” (3 Kent, 
Com. 438.) 

As far as we have been able to examine the American 
cases, we do not find any which contradicts this doctrine. 
But it has been ingeniously argued that if this rule is to 
prevail to the extent here contended for, it will overthrow 
the doctrine with reference to the liability of dormant and 
secret partners, as the credit could only be given to the 
ostensible partner, the others being unknown. But Kent 
answers this by saying that in such cases the law does not 
treat it as an exclusive credit, and founds its decision upon 
the ground that the creditor has had a choice or election of 
his debtor, which cannot be where the partner is dormant 
or unknown. The credit therefore is not deemed exclusive 
but binding upon all for whom the partner acts, if done in 
their business or for their benefit, as in cases of agency for 
an unknown principal. (38 Kent, 215, § 138.) 

In the case under consideration, it is not contended that 
the appellants were doing business with James F. Hudgens 
under the name and style of James F. Hudgens, but on the 
contrary the proof shows that the name of the firm was Wm. 
Hudgens & Co.; that it was a well known firm and must 
have been so known to the bank, as several notes in the 
firm’s name had been previously discounted. Nor is there 
any evidence in the case of any agreement or understanding 
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between the parties and the bank that the note in contro- 
versy was to be regarded and treated as a firm note, or that 
the credit was given to the firm. But there is testimony 
introduced by both plaintiff and defendants, showing that 
the note was executed by James F. Hudgens alone, for the 
reason that he was a director in the bank, and as such could 
obtain a discount for a longer time and on better terms than 
could be obtained on the firm’s note, and this fact has an 
important bearing on the case, for it tends to show to whom 
the credit was given and upon whom the plaintiff relied for 
payment. 

Upon a careful examination of the evidence as presented 
in the bill of exceptions, we are unable to find any proof 
showing that the defendants authorized James F. Hudgens 
to execute the note for them and in their behalf, though 
there is ample proof to show that the proceeds of the note 
were used by and went into the business of the firm, with 
the knowledge and consent of the defendants. Bayless ad- 
mitted the fact and promised the administrator of Hudgens 
to take up the notes discounted by the plaintiff, in the indi- 
vidual name of the intestate, for the use of the firm, and 
did pay several of such notes, and the interest on all such 
notes was paid out of the funds of the firm. He treated 
the Joan as a debt due from the firm, and in an action 
against those composing the firm, for money loaned, his ad- 
missions might be very important; but we are not treating 
the question of the liability of the firm for’ money borrow- 
ed, for the plaintiff has not thought proper to bring such a 
suit, but relies upon the note alone ; and the only question 
presented by the pleadings is whether the defendants exe- 
cuted the note, or authorized James F. Hudgens to execute 
the note for them in his individual name; in other words, 
whether the note sued on is the note of defendants. 

From the view we have taken of the law, it is apparent 
that the court below erred in the declarations of law given, 
for which reason the judgment will be reversed and the 
cause remanded ; Judge Dryden concurring. 
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Rosert W. DonneELL, Plaintiff in Error, v. Sertan StePHENs, 
Defendant in Error. 


Practice—Continuance— Military Service.—The act of May 15, 1861, (Sess. 
Acts 1861, p. 46,) relating to suits against persons in the military service, 
and the act of March 17, 1863, (Sess. Acts p. 30,) do not prohibit the com- 
mencement of a suit against a party in the military service, but stay its 
prosecution for the times limited. (Decision in Bruns et al., v. Crawford 
et al., 34 Mo. 830, modified.) 


Error to De Kalb Circuit Court. 


Moore, Vories & Vories, for plaintiff. 


We are aware that almost the very question presented by 
the record in this case has been before and passed upon by 
this court since this case was brought to this court; but as 
we think the principle involved in this case is somewhat dif- 
ferent from the one decided, and as we think, under what 
seems to be the ruling of the court in the case referred to, 
(if said ruling should govern this case) the hardship and in- 
justice done the plaintiff would be apparent, and in conflict 
with what seems to us to be the clear intention of the Legis- 
lature in such cases. We do not hesitate to present this case 
for the adjudication of this court. 

In the case before the court, plaintiff relies upon the law 
of the Legislature passed for the protection of landlords, 
which protection also enables poor persons to procure lands. 
The defendant relies on the different acts of the Legislature 
passed for the relief of persons while in the military service, 
&c., approved respectively on the Ldth day of May, 1861, 
and on 17th March, 1863. 

The plaintiff insists that these several laws must be so 
construed, if possible, as to protect all parties, and to give 
effect, as far as possible, to each act of the Legislature. It 
has been decided by this court, that where the law provides 
that unless a party should file a bond for costs under certain 
circumstances, his suit should be dismissed ; that in such 
cases the law was only directory, and that the court was not 









ST. JOSEPH. 





Donnell v. Stephens. 





to dismiss the suit unless the bond was filed after the hour 
named. (Brown v. Ravenscroft, 1 Mo. 399.) 

In this case the object of the Legislature would have been 
more certainly carried out, by continuing the case until after 
the defendant’s term of service had expired, thus giving ef- 
fect to each of the laws before referred to, and protecting all 
parties concerned. It is submitted that to give the law any 
other construction, would be not to regulate the remedy of 
plaintiff in his course of action, but to destroy all remedy ; 
and the law, if so construed, would evidently be unconsti- 
tutional and void. 


Bay, Judge, delivered the opinion of the court. 


This was a suit by a landlord against his tenant to recover 
a year’s rent of the demised premises, and was brought by at- 
tachment under the provisions of the general act relating to 
landlords and tenants. At the return term the defendant 
appeared and moved the court to dismiss the suit, upon the 
ground that at the time of the institution thereof, he was a 
citizen of this State, and engaged in the military service of 
the United States, and is still so engaged. Upon due proof. 
being made thereof, the court sustained the motion and dis- 
missed the suit, whereupon the plaintiff excepted and ap- 
pealed. ° 

The only question therefore is, whether the court below 
erred in dismissing the suit. The Legislature of this State 
have, upon many occasions, passed acts for the protection of 
persons engaged in the military service of the country, and 
as far back as 1847 we find an act prevailing that on process 
issued the person or property of any volunteer of this State, 
engaged as such in any regiment or company of Missouri 
volunteers, and absent from the State on such service, shall 
be suspended until the return of such regiment or company ; 
and that all suits to which any volunteer as aforesaid may 
be a party, defendant shall stand continued until the return 
of the regiment or company to which he belongs. 
In 1861 (Sess. Acts 1861, p. 46) the Legislature passed 
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another act, which provides that no civil suit shall be com- 
menced, nor, if commenced, shall the same be prosecuted 
against any person while he shall be in the actual military 
service of the State of Missouri; but such suit, if com- 
menced, shall be continued until after the expiration of 
thirty days after his discharge. The act of 1863 extended 
the privileges of the act of 1861 to persons engaged in the 
military service of the United States. 

It will be observed from the general tenor and scope of 
these acts, that the object of the law-making power was to 
prevent the courts from adjudicating upon the rights and 
property of persons, who, by reason of being absent and in 
the military service, or unable to appear and defend in per- 
son, and not to interfere or in anywise impair the obligation 
of the contract upon which said defendant may be sued. 
In Burns et al. v. Crawford et al., 34 Mo. 330, which was a 
suit on a promissory note, the defendant (Crawford ) answers 
admitting the execution of the note, but avers that at the 
commencement of this suit he was and still is in the actual 
military service of the State of Missouri; which part of 
the answer was on motion stricken out, and this court held 
that the ruling of the court below was erroneous, and re- 
versed the judgment. In the opinion delivered by Judge 
Bates, it is stated that the matter should be restored to the 
answer, and if found true, the suit dismissed. 

We think the court went too far in stating that this suit 
should be dismissed. Upon a more careful view of the law, 
we are of the opinion that the proper direction would have 
been to continue the case, or to suspend all further proceed- 
ings under it for the time prescribed in said acts. The 
Burns case, as before stated, was a simple action on a prom- 
issory note, and the only point made or discussed was with 
reference to the constitutionality of the act of May 15th, 
1861, and the attention of the court was directed exclusively 
to that point, and no allusion was made to the question of 
practice involved in the case at bar. 

If the act of 1861 is to be construed as prohibiting the 
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institution of suit, it would in many cases impair the obliga- 
tion of contracts, and be liable to the constitutional objection 
urged in the Burns case. Under the landlord and tenant 
act the landlord has a lien upon the crops grown on the de- 
mised premises, which lien continues for eight months after 
the rent becomes due and payable, and no longer. Now if 
he is not permitted to enforce his lien by a proper suit 
within the preseribed time, he necessarily loses his lien, and 
to that extent the obligation of the contract is impaired. So 
in case of a mechanic’s lien for work and labor, or materials 
furnished in the erection of a building, or other improve- 
ment on land. The law requires that all suits under the act 
shall be commenced within ninety days in cases of sub-con- 
tractors, and nine months in other cases, from the time of 
filing the account or statement, and not afterwards; but if 
he is prohibited from instituting a suit until the expiration 
of such time, he loses the lien which necessarily entered 
into and formed a part of the contract. So a party may 
have a cause of action, which, if not soon prosecuted, be- 
comes barred by the statute of limitations. If the defend- 
ant is in the military service, and a suit cannot be com- 
menced against him in time to prevent the bar, the cause of 
action is lost and the party is without a remedy. 

The Legislature never contemplated any such result to 
flow from the above recited acts, nor do we think that a fair 
and proper construction of the acts will sustain the position 
assumed by the respondent. 

Judgment reversed and cause remanded, with instructions 
to the court below to proceed in conformity with the opinion. 
Judge Dryden concurs. 
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Lessine et al., Plaintiffs in Error, v. AARON SULZBACHER AND 
ARNOLD SuLzBacuHeER, Defendants in Error. 


Partnership—Pleading—Evtdence.— Where the petition alleges that A. and B. 
executed a note by the name of A. and thereby promised to pay, &c.; if the 
execution of the note be denied, evidence that the defendants were partners 
and that the note was given for partnership purposes will be admissible, 
without any allegation in the petition that the defendants were partners. If 
the note be executed in the partnership name, the petition must state who 
constitute the firm in order to show the liability. (See supra Farmers’ 
Bank v. Bayless, p. 428.) 


Appeal from Buchanan Common Pleas. 
H. M. & A. H. Vories, for plaintiffs in error. 


In order to prove the execution of the note plaintiff had 
a right certainly to prove that it had been executed by de- 
fendant, or by his authorized agent. In order to do so, he 
offered to prove that this note was executed by his partner 
(who was his agent) in the regular course of the partner- 
ship business and on partnership account; this tended to 
prove an authority to execute the note, or to prove the exe- 
cution of the note by said defendant. 

This evidence was excluded on the ground that no part- 
nership was alleged in the petition. This was not material ; 
we had alleged that they had executed the note by a certain 
description ; we were not bound to set forth in our petition 
the means of evidence by which we proposed to prove the 
fact. 


S. Ensworth, for defendants in error. 


The court below committed no error in excluding the evi- 
dence offered on the part of the appellants. The plaintiffs 
offered the evidence for the purpose of establishing a part- 
nership. When there was no partnership charged in the 
petition, the testimony was irrelevant. (33 Mo. 100.) If 
it was necessary to prove a partnership, a partnership should 
have been alleged, so that the respondent could have admit- 
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ted it or taken issue on it. The note is made payable to 
Lessing, Mayer & Co.; the allegations in the petition are 
that the promise is to plaintiffs. The note does not show 
that the promise is to the plaintiffs jointly, or either of them, 
and the note was rightfully excluded. 


Bay, Judge, delivered the opinion of the court. 


This suit was brought upon a promissory note alleged in 
the petition to have been executed by the defendants, by the 
name and style of A. Sulzbacher, whereby they promised 
to pay, &c. Aaron Sulzbacher alone answers and pleads non 
est factum, alleging that the note is not his act and deed, 
and that he did not execute the same, nor was it executed 
by any person for him. Upon the trial of this issue, plain- 
tiff offered in evidence several depositions tending to prove 
that at the time of the execution of the note, defendants 
were partners, doing business in the city of St. Joseph, un- 
der the name and style of A. B. Sulzbacher & Co.; and fur- 
ther offered to prove by competent witnesses, that defendants 
were engaged in the drygoods business; that the considera- 
tion of the note in controversy was goods purchased for use 
and benefit of said defendants, which went into the partner- 
ship business. The court rejected this evidence upon the 
ground that the petition did not aver the existence of a part- 
nership between the defendants, whereupon plaintiffs took a 
non-suit, with leave, &c. 

The court having overruled the motion to set aside the 
non-suit, plaintiffs excepted and sued out their writ of error. 

We think the court erred in rejecting the evidence offered. 
The mere fact that defendants were partners, and that the 
note was given for goods purchased for the use of the firm, 
and which both defendants had the benefit of, would not, as 
decided by this court at the present term in case of the 
Farmers’ Bank v. Bayless et al., be sufficient to establish the 
execution of the note by both defendants ; but they may and 
probably would be very important as links in the chain of tes- 
timony offered for that purpose, and the fact that there is no 
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averment of the partnership in the petition, presents no ob- 
jection to the introduction of such testimony. 

If the note had been executed in the firm name, it would 
have become necessary to aver who constituted the firm, in 
order to fix the liability of the defendants ; but the averment 
here is, that the defendants executed the note in the name 
and style of A. Sulzbacher, and any fact tending to prove 
that, may be given in evidence without being set out in the 
petition. ; 

With the concurrence of Judge Dryden, the judgment 
will be reversed and the cause remanded. 


——_+eee,——_ 


JouNn Corsy, ADM’R OF JEREMIAH FLAHERTY, dec’d, Appel- 
lant, v. W. J. TayLor, Respondent. 


Pleading —Accounts—Estoppel.—Where the demand is an entirety, although 
consisting of several items, if judgment be recovered for part of it, the 
judgment is a bar to the remainder; but where the demand results from 
several and distinct transactions, the demand is divisible, and the items of 
each several transaction form the subject of a distinct action. 


Appeal from Buchanan Court of Common Pleas. 


Corby, as administrator of Flaherty, commenced in the 
Buchanan Court of Common Pleas three suits. One suit 
was commenced against defendant Taylor and one Grant, 
founded upon an account, in which suit Grant was not served 
with process, nor did he ever appear to the action ; a second 
suit was commenced against defendant Taylor, founded 
upon two promissory notes executed by him to Flaherty, 
the deceased; and a third suit against defendant Taylor, 
founded upon an account against him in favor of said de- 
ceased in his lifetime. The last two suits have been consoli- 
dated and tried together, and the appeal in this case is taken 
from the judgment recovered upon said trial. When these 
three suits were commenced, the defendant Taylor filed an 
answer to each, in each of which answers he set up by way 
of offset an entire account for work and labor and materials 
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furnished to and for the said Flaherty, and in his lifetime; 
said account being composed of various items, amounting in 
all to some $2,500, and running through the years 1856 to 
1858 inclusive, and the account pleaded in this case being 
identical the plaintiff replied to each of these answers, and 
pleaded the offset set up in each case in abatement of the 
same offset set up in the other cases, &c. The said defend- 
ant then obtained leave to file an amended answer in each 
case. In his amended answers he divided and cut up the 
account before pleaded, taking a portion of the items of 
the account and pleading such portion as an offset to one 
suit, and then taking another of the items of the entire ac- 
count and pleading said items as an offset to the second suit, 
and then taking the other portion of the items of said ac- 
count and pleading them as an offset to the third suit. The 
suit commenced against defendant Taylor and Grant was 
afterwards tried upon petition and answer, and replica- 
tion thereto, and the evidence adduced; and the said de- 
fendant Taylor, upon the part of said account so pleaded 
as an offset in said cause, obtained judgment for the sum of 
$637.10; after which the plaintiff replied to the offset pleaded 
in the remaining two suits as aforesaid, and set up in his rep- 
lication as a defence to said offsets the recovery in the first 
case upon that part of the account pleaded in said cause, 
thereby insisting that the whole account before being sepa- 
rated was one entire and continuous account due from and 
to the same parties, and that only one recovery could be had 
upon said account. 

The last two cases, having been consolidated as before 
stated, were tried together, and, the facts appearing as above 
stated upon said trial, the plaintiff moved the court to in- 
struct that the case was as follows: 

1. Plaintiff moved the court to instruct the jury, that 
plaintiff is prima facie entitled to recover the amount of the 
notes sued on, with interest thereon from the time the same 
became due until this time. 

2. That if the jury believe from the evidence that the 
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defendant had an open and running account against Fla- 
herty in his lifetime, for carpenter’s work done and lumber 
and material furnished in the course of said work, and that 
said Flaherty had several notes and accounts against defend- 
ant upon which several suits were brought, and that to one 
of these suits made out and filed a part of said account for 
carpenter’s work and materials as an offset ; that in said suit 
in December, 1860, defendant recovered upon said offset a 
judgment against plaintiff, as administrator of said Flaher- 
ty’s estate, for the sum of $637.10, and that the account filed 
as an offset in this case is another part of the account of de- 
fendant against Flaherty for carpenter’s work and materials 
as aforesaid ; then the said judgment so recovered by defend- 
ant on the former portion of said account is a bar to his re- 
covery upon his set-off as filed in this cause, and the jury 
cannot allow the same to defendant in making up any 
part thereof. 

3. It is admitted that plaintiff commenced three suits 
against defendant on notes and accounts; that defendant 
filed his entire account of about $2,500 as a set-off; that de- 
fendant afterwards split up his account into three separate 
and distinct accounts, and filed each asa set-off to each cause 
of action; that one of said causes was tried, and defendant 
obtained judgment on said part of his account which occur- 
red after the date of the items in the account filed as a set- 
off in this cause, and that the whole of said account so filed 
as a set-off, was due and owing when they were thus so split 
up and separated. It is also admitted that, before defendant 
split up his cause of set-off, plaintiff in each suit plead the 
one set-off in abatement of the other. 

The court gave the first and last instruction so asked by 
the plaintiff, but overruled and rejected the second instruc- 
tions asked by plaintiff. To the opinion of the court in so 
overruling said second instruction and refusing to give the 
same to the jury, the plaintiff at the time excepted. 

The court then, at the request of the defendant, instructed 
the jury as follows: 
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1. The defendant asks the court to say to the jury, that if 
they believe from the evidence that the decedent, Jeremiah 
Flaherty, got of the defendant the lumber charged in the de- 
fendant’s set-off, and that the defendant Taylor performed the 
work charged in the said account for the said Flaherty, or 
that any part of said work was done by defendant Taylor 
or lumber furnished, and the same was not included in the 
former case tried between the same parties, they will find 
for the defendant such sum as is prudent, and give him 
credit for same on the amount of the work at the time the 
set-off was pleaded ; and if the amount of the account proved 
exceeds the sum total of the amount of the notes at the 
time the plea of set-off was filed, they will find for the de- 
fendant such sum against the plaintiff as the account ex- 
ceeds the amount of the notes. 

2. It is admitted in the agreement of the parties, that the 
account herein pleaded as a set-off by the defendant is a dif- 
ferent bill of items of work and lumber furnished from that 
heretofore sued on between the same parties, but a part of 
the general account of Taylor against Flaherty. 

The court found the issues for the defendant and rendered 
judgment in his favor upon the set-off for $78. 


H. M. & A. H. Voreis, for appellant. 


It is agreed by the parties in this case, that the only ques- 
tion to be decided by this court as presented in the record is, 
whether the defendant in this cause where several suits were 
pending against him by plaintiff, and he had plead the whole 
of an entire account which he had against plaintiff decedent 
to each of said actions as an offset, he could withdraw said 
offset and plead part of said account as an offset to each of 
said actions; and after recovering on one part of said ac- 
count, he could recover on another part pleaded to another 
action; the first recovery being pleaded in bar to the second 
suit. It is insisted by the plaintiff, that in such case the re- 
covery in one case may be pleaded in bar to any further 
recovery on other parts of the account, the same being part 
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of an entire and continuous account between the parties. 
(Morgan v. Jacoby, 26 Mo. 532; Brown v. Fisher et al., 10 
Mo. 57; Guernsey v. Carver, 8 Wend. 492; Miller v. Co- 
vert, 1 Wend. 487; Smith v. Jones, 15 Johns. 229; Far- 
mington v. Payne, 15 id. 452; Miller v. Sperry, 16 id. 121; 
Phillip v. Bessick, 16 id. 186; 11 Serg. & Ra. 78.) 


Ensworth, for respondent. 


It is said that a plaintiff cannot split his claim and recover 
upon a part, and afterwards recover in another suit for the 
balance. This position is correct in cases where the claim 
is indivisible. But a different rule prevails in case of a 
running account; separate purchases on different days con- 
stitute different contracts, whether the price be stipulated or 
not, and each separate purchase constitutes a cause of action. 
(15 Johns. 229, 482; 16 id. 121, 136; 26 Mo. 532.) 


DRYDEN, Judge, delivered the opinion of the court. 


As we understand the pleadings and admissions of the par- 
ties in this case, the demand of Taylor against Flaherty was 
not the sum of numerous items growing out of one single 
contract, but, as a whole, consisted of items of numerous dis- 
tinct transactions. With this understanding of the facts, in 
our view of the law arising thereon, we are obliged to affirm 
the judgment of the Common Pleas. The authorities all 
agree that where the demand is an entirety, although con- 
sisting of several items, if judgment be recovered for a part 
of it, the judgment is a bar to an action for the remainder ; 
but as in the case under consideration, where the demand 
results from several and distinct transactions, the current of 
authority seems to sustain the proposition that the demand 
is divisible, the items pertaining to each several transaction 
being the subject of a distinct action. (Morgan v. Jacoby, 
26 Mo. 582; Brown v. Fisher, 10 Mo. 57; Miller v. Covert, 
1 Wend. 487; Smith v. Jones, 15 Johns. 229; Farmington 
v. Payne, id. 452; Miller v. Sperry, 16 id. 121; Phillips v. 
Berrick, id. 136.) 

Let the judgment be affirmed ; Judge Bay concurring. 
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Fercuson, Respondent, v. HANNIBAL AND St. JOSEPH Rat.- 
ROAD Company, Appellant. 


1. Practice—Amendment at Trial.—The amending of the pleadings at the 
trial is a matter within the discretion of the court, and its judgment will 
not be reviewed unless such discretion has been manifestly abused. 

2. Practice—Evidence—Issues.—It is not error to refuse to admit evidence 
not relevant to the issues presented by the pleadings. 


Appeal from Buchanan Court of Common Pleas. 


This was a suit for a breach of contract in failing to trans- 
port and deliver to plaintiff at St. Joseph, goods received by 
defendant at Palmyra. Part of the goods received were de- 
livered to the plaintiff, part having been taken by soldiers, 
as alleged by defendant, from the dépét at Palmyra. 


Carr, for appellant. 
H. M. § A. H. Vories, for appellee. 


Bay, Judge, delivered the opinion of the court. 


One of the principal grounds relied upon for a reversal of 
the judgment in this case is the refusal of the court below 
to permit the defendant to ask a witness if the plaintiff was 
the owner of the goods in controversy at the time they were 
left at the Palmyra dépdt for transportation. The petition 
alleges that the goods were the goods of the plaintiff, and this 
we think a sufficient allegation of ownership. The answer 
does not traverse this allegation, and the fact of ownership 
in the plaintiff is therefore admitted upon the record, and 
the court properly refused the evidence as not applicable to 
the issue made by the pleadings. The defendant then asked 
leave to amend the answer so as to deny the ownership, 
which was refused by the court, and this is also assigned as 
error. 

The question of amending pleadings, particularly after the 
trial of a cause has commenced, must necessarily be confi- 
ded to the discretion of the court; and this court held in 
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Dozier v. Jerman, 30 Mo. 218, that such discretion would 
not be controlled by us unless it appeared to have been man- 
ifestly abused. 

In the case at bar the amendment tendered a new issue, 
which the plaintiff might not have been prepared to meet, 
and which, if allowed, might have forced him to a continu- 
ance, and the delay consequent thereon. We cannot there- 
fore say that the discretion lodged in the inferior court was 
wrongfully or unsoundly exercised. The refusal of the 
court to permit the defendant to prove that at the time the 
goods were left at the Palmyra dépét, it was unsafe for the 
company to receive goods for transportation from Palmyra 
to St. Joseph, is also assigned as error, but we are unable to 
see the relevancy of such testimony. The fact of its being 
unsafe, might afford a reasonable pretext for refusing to re- 
ceive the freight; but having received it, it becomes wholly 
immaterial whether the company acted wisely or not. 

Upon a careful examination of the instructions given in 
behalf of the plaintiff, we are unable to find any error which 
would warrant the court in reversing the judgment. The 
instructions given in behalf of the defendant are fully as fa- 
vorable to it as the law would allow, if not more so. 

Judge Dryden concurring, the judgment will be affirmed. 


-———_ +88 or—_—- 


T. J. Morratt, Respondent, v. A. A. ConKLIN ef al., Ap- 
pellants. 


1. Practice—Issues—Instructions.—The court cannot by its instructions change 
the issues presented by the pleadings. 

2. Practice—ZInstructions.—It is error in the court to assume the existence of 
facts put in issue by the pleadings. 


Appeal from Livingston Circuit Court. 
S. Turner and A. M. Woolfolk, for appellants. 


I. The court erred in granting the instruction of plaintiff. 
By this instruction the plaintiff sought to recover on a cause 
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of action different from the one stated in his petition. The 
cause of action stated in the petition was that appellants 
had first rescinded the written contract with Armstrong & 
Bent, and then, falsely and fraudulently representing to re- 
spondent that it was still in force, had induced him to pay 
$600 thereon. The instruction abandons this cause of action, 
and, no longer relying upon fraudulent misrepresentation as 
a ground of action, seeks to recover not because any fraud 
had been practised upon him, or the written contract with 
Armstrong & Bent had been rescinded before the condi- 
tional sale to him, but because it was rescinded after such 
conditional sale, and after the written contract had again 
come into the possession and control of the appellants, by 
virtue of their agreement with him at the time of said con- 
ditional sale. (17 Mo. 586; 15 Mo. 271; 18 Mo. 140; 7 
Cranch, 208 ; 6 Johnson, 560; 19 Johnson, 405.) 

II. The instruction of respondent also excluded from the 
consideration of the jury questions raised by the evidence 
of appellants, and left no questions of fact to be determined 
by them. (27 Mos 55.) Under this instruction the jury 
were simply permitted to compute the interest on respond- 
ent’s demand, and this instruction excluded from their 
consideration all the varied questions arising under the law 
of forfeiture—penalty and liquidated damages—which were 
suggested by the evidence in this case. The instruction of 
respondent did not present the law correctly. (10 Barb., 
N. Y., 59; 22 Wend. 201; 26 Wend. 630; 11 Barb. 128 ; 
Sedg. Dam. 425, n., t.) 


Madison & Jones, for respondent. 


Under the pleadings it was not necessary for plaintiff to 
prove the declarations made by appellants, when the con- 
tract was assigned or before. It was enough for him to show 
that the $600 had been fraudulently obtained by appellants. 
(12 Mo. 517; 7 Mo. 245; Chit. on Contr. 682; 1 Bouv. Inst. 
227-28.) There is no evidence that the $600 paid by re- 
spondent was to be taken as the amount of damages liqui- 
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dated in case of respondent’s failure to pay the other $700, 
nor is there any such defence set up in the answer. The 
appellants, in their answer, make no claims for damages or 
recoupment, &c. 


DryYDEN, Judge, delivered the opinion of the court. 


In this record, one case is made by the pleadings, and 
another and radically different case by the instructions. 
That made by the pleadings is as follows, viz: In October 
or November, 1863, one Armstrong, for a sufficient conside- 
ration, contracted in writing to deliver to the Conklins (ap- 
pellants) 1500 head of corn-fatted hogs on the Hannibal and 
St. Joe railroad, in the months of November and December, 
1863, and January, 1864. The petition avers that prior to 
the 23d of November, 1863, the said contract was rescinded 
by the parties to it, and Armstrong, the obligor, released 
from its obligations ; and “that afterwards, on or about the 
23d day of November, 1863, the defendants (Conklins) false- 
ly and fraudulently represented to plaintiff (Moffatt) that 
such agreement was still a valid and subsisting agreement ; 
and the plaintiff relying upon such false and fraudulent rep- 
resentations, so made by defendants, was thereby induced 
by defendants to pay them six hundred dollars for the pre- 
tended rights of defendants in, and to, and under, such 
agreement.” 

It was alleged that by means of the premises the plaintiff 
had sustained $700 damages, and judgment therefor was 
demanded. All the material allegations of the petition are 
denied by the answer. 

On the trial, a contract for the delivery of hogs by Arm- 
strong to the Conklins, such as that described in the peti- 
tion, was produced and read in evidence ; the plaintiff gave 
further evidence to show that on or about the 23d of No- 
vember, 1863, the plaintiff paid to the defendants (the Conk- 
lins) the sum of $600, and that the Conklins then and there 
endorsed on the said written contract an assignment thereof 
to the plaintiff Moffatt, and deposited the same with one E. 
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M. Moffatt of Palmyra, Mo., to be delivered by him to the 
plaintiff, when he should thereafter, on or before the 8d day 
of December then next, pay to said E. M. Moffatt, for the 
defendants, the further sum of $700 ; but, in default of pay- 
ment of the last named sum within the time limited, the 
contract and assignment were not to be delivered to the 
plaintiff, but were to be returned to the defendants. The 
evidence further tended to show that the $700 was not paid 
and the assignment not delivered, but after the 3d of De- 
cember was returned to the defendants. The plaintiff fur- 
ther gave evidence tending to show that the contract for the 
hogs was rescinded by the parties prior to the alleged trans- 
fer of it to the plaintiff, and the defendants gave evidence 
tending to show that it was rescinded not until the 9th of 
December, 1863, after its return to the defendants by E. M. 
Moffatt. 

At the close of the testimony the court gave the following 
instruction, viz: 

“The court instruct the jury on the part of the plaintiff, 
that if they believe from the evidence that the contract or 
agreement entered into by Rob. Armstrong as principal, with 
Benj. Bent as his security, on the one part, and the defend- 
ants Conklins on the other part, for the purchase by Arm- 
strong of 1500 hogs for said Conklins, was rescinded by the 
said Armstrong and the Conklins, or either of them, any 
time before the 3d day of December, 1863, the day on which 
this action was commenced, and that plaintiff, at any time 
prior to the 23d of November aforesaid, paid said Conklins 
six hundred dollars in consideration of the assignment to 
him of such contract or agreement, then they must find for 
the plaintiff the amount of money paid by him to the Conk- 
lins, with interest from the time of payment at the rate of 
six per cent. per annum, and they must not take into consid- 
eration the question whether or not such agreement was 
assigned to plaintiff without recourse, or whether plaintiff 
agreed that in the event he failed to pay any sum in addi- 
tion to the sum already paid, the sum so paid should be for- 
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feited. Any agreement for a forfeiture being of no force in 
law, and the statement in the assignment that it is without 
recourse, is of no effect.” 

The defendants saved their exceptions. There was a 
verdict and judgment for the plaintiff; the defendants ap- 
pealed to this court. The ground of the action was the 
fraud of the defendants in falsely representing to the plain- 
tiff, at the time of the assignment, that the thing assigned 
was of a valid and subsisting obligation. The action was an 
action for deceit, but the instruction puts out of the case the 
element of fraud—the very gist of the action—and makes 
the plaintiff’s right to a verdict depend not upon the alleged 
deceit, but upon the question whether the contract had been 
rescinded, and that too without regard to the time of the 
rescission, whether before or after the assignment. <A party 
must recover on the case made on the record. A court has 
no right, by its instruction to the jury, to change the issues 
or mitigate the requirements of its pleadings. Another ob- 
jection to the instruction, which would demand a reversal of 
the judgment, is that it assumes the existence of one of the 
material facts in issue, being the assignment from the de- 
fendants to the plaintiff. As the fact was in issue, if there 
had been no evidence on the point, it would have been im- 
proper to have assumed its existence; but the objection 
gathers increased force when it is remembered that the evi- 
dence in the case strongly tends to disprove the alleged 
assignment. Judge Bay concurring, the judgment will be 
reversed and cause remanded. 


JosePH PowWELL, Respondent, v. THE HANNIBAL AND ST. 
JosePpH RaiLtroapD Co., Appellant. 


1. Railroads—Damages.—In an action against a railroad company for animals 
killed on the track, if the accident occur on a portion of the road not en- 
closed by a lawful fence, and not at the crossing of a public highway, actual 
negligence need not be shown. (R. C. 1855, p. 649, § 5.) 
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2. Evidence—Examination of Witness.—The order in which questions may be 
put to a witness so as to elicit his knowledge of the matters in dispute, rests 
in the discretion of the court. Proper practice in such cases. 


Appeal from Livingston Circuit Court. 


Carr, for appellant. 
Ryland & Son, for respondent. 


DryDEn, Judge, delivered the opinion of the court. 


Powell, the plaintiff below, sued the railroad company 
before a justice of the peace in Livingston‘county, for the 
value of a mule of the plaintiff killed on the defendant’s 
railroad. The complaint filed with the justice alleged the 
killing to have occurred in Livingston county, in May, 1863, 
on a part of the road not enclosed by a lawful fence, and not 
at the crossing of a public highway, and asked judgment for 
the value of the mule laid at $125. The plaintiff having 
recovered judgment before the justice, the defendant ap- 
pealed to the Circuit Court, where, on a trial de novo, the 
plaintiff again recovered, and the defendant has brought the 
case here by appeal. 

The appellant has pressed upon our consideration several 
grounds for the reversal of the judgment of the Circuit 
Court, which we will notice in the order in which they are 
presented. | 

1. A witness who was introduced to show the absence of a 
cattle-guard, and then to prove the railroad at the place 
where the mule was killed was not enclosed by a lawful 
fence, having answered that he was ignorant of what a cattle- 
guard was, the respondent was permitted to describe a cattle- 
guard, and then to ask the witness if the thing described 
existed at the place, and this the appellant claims was error. 

The question which the witness was unable to answer was 
only introductory and did not bear upon the main issue in 
the case. The ultimate fact sought to be proved was the 
existence or nonexistence of a cattle-guard at a given place. 
The inability of the witness to answer the preliminary ques- 
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tion was by no means inconsistent with his intimate know- 
ledge of the ultimate fact to be proven. Now, assuming that 
the witness possessed the knowledge supposed, shall the plain- 
tiff be deprived of it merely because of the ignorance of the 
witness of the preliminary matter? One would think not. 
And yet this is just what the appellant’s position practically 
leads to, for it is scarcely conceivable how the mind of the 
witness could have been brought to the point and his know- 
ledge of the disputed fact elicited by any other mode of 
examination than the one employed and which is now com- 
plained of. 

2. In the progress of the trial, the respondent asked a 
witness (Moore) the following question, viz: “ What was 
the value of this mule at the time it was killed?” to which 
the appellant’s counsel objected, and stated as the ground 
of his objection “that the question was not proper to be 
asked until he first testified that he knew the market value 
of mules at the time of crippling the mule in question.” 
That the market value of the property at the time and place 
of the injury as a general rule furnishes the measure of re- 
covery, in cases like this, hardly admits of question ; but 
what mode of examination of the witnesses the court shall 
adopt to ascertain that value, is another and different ques- 
tion. The point of the appellant’s objection is that before a 
witness can speak on the point of value, he must first be 
examined as to the extent and sources of his knowledge. 

The course of examination insisted upon, would generally 
be very proper and convenient, and would often economize 
the time of the court and facilitate the dispatch of business, 
but I am not aware of any rule of law making such course 
imperative. The question is a question of practice resting 
in the sound discretion of the court, and its decision in favor 
of the one or the other line of examination is no ground of 
reversal. (1 Greenl. Ev., § 421.) 

3. It is objected that there was no evidence showing that 
the injury complained of was committed within the territo- 
rial jurisdiction of the justice before whom the suit origina- 
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ted, and that therefore the action could not be maintained 
without discussing the question whether the evidence in any 
case could be material on the trial of the merits; it is 
enough to say, that in this case the jurisdictional facts were 
distinctly alleged in the complaint filed with the justice, and 
it nowhere appears in the record that these facts were put in 
issue. The attention of the court was in nowise called to 
the subject on the trial, and certainly a point so utterly 
barren of merit ought not to receive the favorable regard of 
the court after verdict. 

4. There is nothing in the fourth point made by the ap- 
pellant, viz: “that the respondent is not entitled to recover 
unless he has shown that the appellant was guilty of negli- 
gence’’—that is, actual negligence. The issues involved in 
the case were passed upon by the jury after a consideration 
of the evidence, and there being evidence before them upon 
which they could find as they did, we have no right to 
review their finding. Furthermore, the objection assumes 
what is not true, that the issues involve the actual negligence 
of the railroad company or its agents. The record present- 
ed no such issue. The complaint was framed under the 
damage act, and expressly based the plaintiff’s right of 
recovery on the ground that the injury was committed on a 
part of the road not enclosed, and not at the crossing of a 
public highway. 

There is no error in the record. Let the judgment be 
affirmed ; Judge Bay concurring. 


[END OF THE FEBRUARY TERM. ] 
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SAMUEL Simmons, Defendant in Error, v. Henry B. Bett 
et als., Plaintiffs in Error. 


1. Practice—Note Negotiable—Petition.—A petition upon a negotiable promis- 
sory note must state the facts which in law make the note negotiable, as 
inland bills of exchange. (Jaccard v. Anderson, 82 Mo. 88, affirmed.) 

2. Note Negotiable—Demand—Endorser.—To bind the endorser of a negotiable 
promissory note, payable generally, demand of payment must be made of 
the maker personally, or at his place of residence or business. 

8. Note—Endorsee—Practice.—The endorsee of a note for collection may sue 
in his own name. 


Error to St. Louis Circuit Court. 


Plaintiff sued Belt as maker, Sturgeon & Bro. and Crick- 
ard (who owned the note) as endorsers. 

Defendants, Belt and Sturgeon & Bro., prayed the follow- 
ing instructions, which were refused, and defendants ex- 
cepted : 

1. If Bernard Crickard did not endorse and deliver to 
plaintiff the note sued upon for value received, but only for 
collection, then said plaintiff cannot recover in this action 
under the pleadings. 


380—VOL. XXXV. 








ee — - 
: En 


reper emrrereee 


ST. LOUIS. 


Simmons v. Belt et als. 








2. If said Crickard was prior endorser to the plaintiff, 
and now is the legal owner of the note, the plaintiff cannot 
recover in this action. 

Defendants filed a motion for a new trial, which was over- 
ruled, and exceptions taken. 

The endorsers, Sturgeon & Bro., also filed a motion in ar- 
rest of judgment, for want of cause of action stated in the 
petition as against them, which was overruled, and excep- 
tions taken. 


Whittelsey, for defendant Belt. 


The court erred in refusing the instructions prayed by 
defendant. 

The note described in the petition was not a negotiable 
note. It was alleged to have been assigned by Crickard, 
one of the defendants, for value received. The evidence 
shows that he owned the note, and endorsed it not for value 
but for collection. The issue was disproved. 

The curious case is presented, that the agent has judg- 
ment against his principal for the amount due upon a note 
owned by himself. 

The suit should have been brought in the name of the 
party in interest. (R. C. 1855, p. 1217, §1.) 


Whittelsey, for Sturgeon & Bro. 


I. The court erred in overruling the motion in arrest 
filed by Sturgeon et als., endorsers. 

The note described in the petition did not show that the 
note was negotiable by the statute, by having the words 
“negotiable and payable without defalcation.” The note 
not being negotiable, the’ plaintiff could only recover by 
alleging and proving that the maker was insolvent, &c. 
(R. C. 1855, p. 295, § 15-16, and p. 828, § 6; Jac- 
card v. Anderson, 82 Mo. 188; Lindsay v. Parsons, 34 Mo. 
422.) 

II. The petition did not allege that the note was by its 
terms payable at the Bank of St. Louis, and therefore an al- 
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legation of demand at that place (and not of the maker) 
and protest upon refusal did not show a proper demand and 
refusal of payment, to bind the endorsers by notice of non- 
payment. (Glasgow v. Pratte, 8 Mo. 336; Sto. Bills Exch. 
§ 355.) 

The petition therefore showed no cause of action against 
the endorsers, and judgment should have been arrested. 


Sharp § Broadhead, for defendant in error. 


I. As to the first point it is difficult to determine why, or 
on what grounds, it can be contended for. As early as the 
first volume of decisions of this court, that question was set- 
tled that the maker and endorsers of a promissory note 
could be jointly sued and were liable together. _ (Hunter v. 
Hernstead, 1 Mo. 67.) 

Soon after the taking effect of our present Practice Act, 
the same question was again raised and promptly decided 
under the Practice Act. (Holland v. Hunton and White, 
15 Mo. 476.) And in the case of Page & Bacon v. Snow 
and others, 18 Mo. 126, which is but a clear and explicit 
statement of the court by Judge Gamble, that the sixth sec- 
tion of the second article of Practice in Civil Cases (2 R. C. 
1855, p. 1218) means what it says, that persons having a 
cause of action against several, including parties to bills of 
exchange, promissory notes, &c., may sue thereon. against 
all jointly, or as many as he may choose. 

II. The second proposition is directly affirmed: by this 
court in the case of Webb & Hepp v. Morgan, McClung & 
Co., 14 Mo. 428, under our present Practice Act, where it 
was admitted on the trial that plaintiff had no beneficial 
interest in the note or its proceeds, and held it only as 
endorsee, for collection, from-the real owner in. interest. 
( Beattie et als. v. Lett et als., 28 Mo. 596.) 

The points (and only points) raised being so obviously 
frivolous, and were so well and long settled and known, and 
there being no merits either in the defence or appeal, it is 
obvious the cause is brought here for delay. We respect- 
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fully ask and insist the judgment be affirmed, with ten per 
cent. damages. 


Dryrven, Judge, delivered the opinion of the court. 


The plaintiff below, being the assignee or endorsee of a 
promissory note, sued the maker and endorsers jointly, and 
recovered a joint judgment against them. The endorsers 
maved in arrest, on the ground that the petition showed no 
cause of action as against them. The motion was over- 
ruled, and the case was brought here by writ of error. The 
petition is as follows, viz: 

“In the St. Louis Circuit Court, September Term, 1861. 
St. Louis County, Mo. Samuel Simmons, plaintiff, vy. 
Henry B. Belt, John Sexton, Sr., John Sexton, Jr., Isaac 
H. Sturgeon, Thomas L. Sturgeon, and Bernard Crickard, 
defendants. 

“Plaintiff states that on the 17th day of April, 1860, at 
the county of St. Louis, said defendant, Henry B. Belt, 
made his certain negotiable promissory note of said date, by 
which he promised, twelve months after the date thereof, 
for value received, to pay said defendants, John Sexton, 
Sr., John Sexton, Jr.. and Hugh Sexton, under the name 
of John Sexton & Sons, the sum of fifty-eight hundred 
and twelve dollars and sixty-eight cents ($5,812.68), which 
said note is hereto annexed and made part of this petition. 
Plaintiff states that the said defendants, John Sexton, Sr., 
John Sexton, Jr., and Hugh Sexton, were, on the 17th day 
of April, 1860, the day of the execution of said note, co- 
partners in business under the name and style of John Sex- 
ton & Sons, and on the said date, and before the maturi- 
ty of the said note, they endorsed the same; and, for value 
received, assigned and delivered the said note to the defend- 
ants, Isaac H. Sturgeon and Thomas L. Sturgeon, who were 
then co-partners in business under the name and style of 
Sturgeon & Brother; and that they on the date aforesaid, 
by their endorsement thereof, assigned and delivered the 
said note to the defendant Bernard Crickard, for value re- 
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ceived; and afterwards, and before the maturity of the said 
note, the said defendant Crickard, for value received, en- 
dorsed said note and assigned and delivered the same to 
plaintiff, who is now the legal holder thereof. 

“Plaintiff states that the aforesaid note, although long 
past due and payable, remains unpaid, and that at the matu- 
rity thereof the said note was duly presented at the Bank of 
St. Louis, to the teller of said bank, and payment thereof 
then and there demanded, and payment of the said note . 
was then and there refused; and upon the day of the said 
presentation, demand and refusal of payment of said note as 
aforesaid by said defendant Henry B. Belt, the said note 
was duly and legally protested for non-payment thereof, and 
that due notice of said demand and refusal, and of the pro- 
test in consequence thereof, was upon the same day duly 
and legally given to the said defendants, John Sexton, Sr. 
John Sexton, Jr., and Hugh Sexton, composing the firm of 
John Sexton & Sons; and also a like notice, in a like man- 
ner, was upon the said day given to the defendants, Isaac 
H. Sturgeon and Thomas L. Sturgeon, composing the firm 
of Sturgeon & Brother as aforesaid. 

“ Plaintiff states that said note and interest yet remain 
due and unpaid. Therefore he asks judgment against the 
said defendants, for the amount of said note and the interest 
thereon; andalso judgment against the aforesaid defendants, 
for damages at the rate of four per cent. per annum, and 
also for costs. Samw’L Srmmons, Ait’y.” 


This petition bears a close resemblance to the petition in 
the case of Jaccard v. Anderson, 32 Mo. 189; and, for the 
reasons given in the opinion in that case, we hold that the 
averments of the petition in the case at bar are insufficient to 
show that the note sued on is a negotiable instrument. The 
instrument sued on, then, not appearing to be a negotiable 
but a non-negotiable note, it was not enough to allege a de- 
mand and refusal of payment in order to render the assign- 
ors liable, but for that purpose it ought to have been shown, 
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either that the maker of the note was insolvent or non-resi- 
dent of the State; or that the assignee, in the diligent prose- 
cution of a suit against the maker, had been unsuccessful in 
making the debt. (R. C. 1855, p. 323, § 6, title Bonds, Notes 
and Accounts; Jaccard:v. Anderson, 832 Mo. 189; Lindsay 
v. Parsons, 34 Mo. 422.) 

Again, upon the idea that the note is negotiable, there is 
no sufficient demand of payment shown to charge the en- 
dorsers. As seen in the light of the petition, the note was 
payable at no particular place, but generally. In such case, 
the general rule is that presentment for payment ought to 
be made to the maker, either personally, or at his dwelling- 
house or place of business ; otherwise the endorser will be 
discharged. (Sto. on Prom. Notes, §251.) Yet, in the 
present case, the petition shows the presentment was made 
not to the maker personally, but to a stranger, and ata 
place with which, so far as appears, the maker had nothing 
to do. View the petition as we may, it contains no cause of 
action as against the endorsers. 

It appeared on the trial that the assignment of the plain- 
tiff was not intended to convey any beneficial interest in the 
note, but was merely for collection, and it was insisted, 
therefore, that the plaintiff could not maintain the action. 
The court refused to sustain this view, and we think prop- 
erly. (Beattie et al. v. Lett et al., 28 Mo. 596.) 

Let the judgment be reversed and the cause remanded; 
Judge Bay concurring. 


CHarLES MEHL, Respondent, v. Pattie WaLporr, Appellant. 


Practice—Exceptions.—No point saved for the consideration of the court. 
Appeal from St. Louis Law Commissioner’s Court. 


W. Primm, for respondent. 
W. J. Romyn, for appellant. 
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Bay, Judge, delivered the opinion of the court. 


It does not appear from the record in this case that any 
objection was made, or exception taken, to any ruling of the 
court below. There is, therefore, no point saved for the con- 
sideration of this court. 


Let the judgment herein be affirmed. Judge Dryden 
concurs. 


James Morris, Truster, &c., Respondent, v. THomas J. 
HoreeEL e¢ als., Appellants. 


1. Landlord and Tenant--Appeals—Justices.--W here the landlord sues to recover 
possession for the non-payment of the rent and recovers judgment, if 
the defendant appeal, a condition of the bond that the defendant shall pay 
all rents then due and to accrue, and shall stay waste, is good. (R. C. 
1855, p. 1018, § 41.) } 

2. Judgment—Estoppel.—In a suit by a landlord to recover possession of prem- 
ises for non-payment of rent, a judgment that a certain amount is in 
arrears, and awarding possession, is, in a suit upon the appeal bond, con- 
clusive upon the tenant as to the amount then due. 

8. Practice—Default—St. Louis County._A judgment by default may, in Saint 
Louis county, be made final at the return term. (R. C. 1855, p. 1595, § 25.) 


Appeal from St. Louis Common Pleas. 
H. Cobb, for appellants. 


Conditions not allowed by law, when inserted in a statu- 
tory bond, are illegal and void. 

I. The summary remedy provided for by the statutes in 
the Landlord and Tenant Act should be strictly construed, 
and the landlord should not be allowed any more privileges 
thereby than such as the law clearly allows. 

II. The law expressly allows a “ condition to stay waste,” 
but does not thus allow a condition to pay rent to be insert- 
ed in the appeal bond ; and if a court should construe such 
a condition to be legal, it would enlarge the privileges of the 
landlord beyond the limits that a literal construction of the 
law allows. 
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III. It is not the province of the court, but of the Legis- 
lature, to modify the law so as to change the standard 
amount of a bond into a condition to pay a certain debt of 
that standard amount. 

IV. If the Landlord and Tenant Act is defective in its 
severity in favor of the landlord, he who invokes it must 
abide by its defects of severity. 

V. The law does not allow the condition that the defend- 
ant shall prosecute his appeal unconditionally “ with effect” 
to be inserted in the bond; but instead thereof declares 
that the condition to be inserted in the bond shall be, “if 
his appeal shall be dismissed, and he shall pay the judgment 
of the justice, together with the costs of the appeal, the re- 
cognizance shall be void” (see § 4, p. 973, R. C. 1855); and 
as this condition is clearly allowed, and is in the distinct 
‘manner provided by law for appeals,” another ambiguous 
provision cannot be permitted to prevail over and nullify it, 
in order to add severity to a law otherwise harsh. 

In the case of the United States v. Hopkins, (2 Hall’s Am. 
L. J.,) the court decided, “ that a condition in a bond taken 
by a public officer, not authorized by the law which requires 
the bond, is void, and no action can be maintained for the 
breach of such condition. (1 Peters, C. C. R. 46; 5 Barr. 
250; R. C. 1855, p. 927, § 4, & R. C. 1855, p. 1018, § 41.) 


L. Eaton, for respondent. 


DryDEN, Judge, delivered the opinion of the court. 


This was an action founded on a penal bond given by the 
appellants to the respondent, on an appeal to the Land Court 
from the judgment of a justice of the peace, in a proceeding 
instituted by the respondent against the appellant Horrell, 
to recover possession of a dwelling-house in the city of St. 
Louis, under the provisions of the Landlord and Tenant law 
of 1855. (R. C. 1855, p. 1016, § 33.) The appeal having 
been dismissed in the Land Court, the present action was 
brought on the appeal bond, to recover damages for breach 
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of its conditions. Breaches of the several conditions were 
duly assigned in the petition, the main one being the non- 
payment of the rents, amounting to seven hundred dollars 
due on the property involved in the proceeding before the 
justice of the peace. The appellants demurred to the peti- 
tion; the demurrer was overruled, and the defendants 
having failed to avail themselves of the privilege of answer- 
ing within the time prescribed by the rules of the court, an 
interlocutory judgment was rendered in the case for want of 
an answer, and afterwards, during the same term, an inquiry 
of damages was had, and the interlocutory judgment was 
made final. The defendants then moved to set aside the 
finding and judgment of the court, but the motion being 
overruled, they appealed to this court. The objections 
urged in this court to the action of the Common Pleas re- 
solve themselves into these three: 

1. That the condition expressed in the bond to pay rent 
due and to accrue on the property then in controversy was 
not warranted by the statute and was therefore void, and the 
petition which sought a recovery for the breach of that con- 
dition was for that cause bad, and should have been so held 
on demurrer. 

2. That the evidence, on the inquiry of damages, disclosed 
the fact that, at the time of the institution of the original 
suit for possession, the sum claimed in that proceeding to be 
due for rent, was greatly in excess of the sum then really 
due, and that for this cause the respondent should not have 
been permitted to recover in the present action ; and 

3. That the final judgment was prematurely rendered and 
ought to have been set aside on the appellant’s motion. 

1. As to the supposed invalidity of the condition of the 
bond: This objection depends upon the sense and scope of 
the forty-first section of the Landlord and Tenant law, 
with the requirements of which the bond in question was 
intended to comply. (R. C. 1855, p. 1018.) The section 
provides “that appeals shall be allowed from judgments of 
justices of the peace, in all cases prosecuted under this act, 
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in the manner provided by law for appeals in other civil 
cases ; but no appeal shall be allowed the defendant unless 
he give bond with security sufficient to secure the payment 
of all damages, costs, and rent then due and to accrue, and 
with condition to stay waste.” 

The counsel for the appellants insists that “ the manner” 
of appealing as contemplated by this section includes the 
form of the recognizance, and that in so far as the condition 
of the bond under consideration transcends the condition 
prescribed by the general law for recognizances in other civil 
cases, it is unlawful and void. The proposition that the 
condition of the recognizance, in the two classes of cases, 
the defendant being the appellant, cannot be maintained ; it 
is in harmony neither with the words nor the spirit of the . 
act. The condition of a recognizance for appeal in ordinary 
cases, is that “if, on such appeal, the judgment of the justice 
be affirmed, or if, on the trial anew in the appellate court, 
judgment be given against the appellant, and he shall satisfy 
such judgment, or if his appeal shall be dismissed, and he 
shall pay the judgment of the justice together with the costs 
of the appeal, the recognizance shall be void.”” A bond em- 
bracing these conditions, if executed by responsible obligors, 
on an appeal by the defendant from a judgment for debt or 
damages, would afford the plaintiff ample security for the 
attainment of the object of his lawsuit in case he ultimately 
prevailed ; but how utterly worthless would a bond (no 
matter by whom executed) with such condition be to a land- 
lord seeking to recover possession from a defaulting irre- 
sponsible tenant. The landlord sues and recovers judgment 
for possession because, and only because, the tenant has 
failed to pay his rent; the tenant appeals, giving the recog- 
nizance required under the general law in ordinary civil 
cases ; after the delay it may be of years, a trial is had in 
the appellate court, and the landlord recovers a judgment 
for possession, not for possession and for rents and profits as 
in ejectment, (for in the proceeding under the statute rents 
are not recoverable,) the tenant then surrenders to his land- 
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lord and pays the costs of the litigation, and thus satisfies 
all the conditions of the bond. But what is now the plight 
of the landlord? He has gotten what, as seen by the record, 
he sued for, but has failed of getting, generally forever has 
lost, what was in fact the very object of his suit—the rent. 
Our law-makers are not obnoxious to the charge of an over- 
sight from which any such results would follow ; it was to 
meet just such state of case, and to prevent just such results, 
that that clause of the forty-first section before recited was 
adopted, providing that a defendant should not appeal “ un- 
less he gave bond with security sufficient to secure the pay- 
ment of all damages, costs, and rents then due and to accrue, 
and with condition to stay waste.” The bond as well as the 
condition thereof on which this suit is founded was in con- 
formity with that section, and was therefore a valid statutory 
bond, and the breach of the condition to pay rent exposed 
the obligors to an action. 

2. The question as to what amount was due for rent at 
the time of the institution of the suit for possession, was 
directly involved in that proceeding, and was material to the 
determination of the controversy, and having been determ- 
ined in that case by a court of competent jurisdiction, it is 
not open to inquiry in the present suit between the same 
parties. But a further answer to the second objection urged 
by the appellants is that their default admitted the plaintiff’s 
cause of action, leaving for inquiry only the quantum of the 
plaintiff’s damages. 

The breaches assigned being admitted by the default, the 
plaintiff was entitled in any event to recover at least nominal 
damages. 

3. As to the point that the final judgment was premature- 
ly rendered, under the general law of the State regulating 
practice in civil cases, the objection would be held to have 
been well taken, but by the provisions of “An act of the 
General Assembly for regulating the times of holding courts 
in St. Louis county, and for other purposes, made specially 
applicable to said county,” approved Feb. 28, 1855, (Session 
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Acts 1855, p. 19,) a contrary rule is established for cases in 
the St. Louis courts. 

There is no error in the record, and with the concurrence 
of Judge Bay the judgment of the Common Pleas will be 
affirmed. 


—--+e0eer— 


SraTg, TO USE OF CHARLES BoswELL, Appellant, v. Isaac Ro- 
SENFELD, Jr., e¢ al., Respondents. 


1. Fraudulent Conveyances.—That the vendor of personal property is permitted 
to remain in possession does not make the sale void, but becomes conclu- 
sive evidence of fraud in the absence of proof to satisfy the jury that the 
sale was made in good faith, and without any intent to defraud creditors 
or subsequent purchasers. 

2. Evidence.—A witness cannot be permitted to state what he knows only from 
the account books of a party. The books themselves are the best evidence 
of their contents. 


Appeal from St. Louis Circuit Court. 


Knox & Smith, for appellant. 


The plaintiff contends, that the court erred in excluding 
so much of the testimony of the witness Frisbee as was de- 
rived from White’s books. 

The plaintiff further contends, that the court erred in ex- 
cluding so much of the testimony of the witness Brimmer as 
was derived from the books of Boswell. Brimmer had been 
for years the book-keeper of Boswell, and continued to be so 
up to the 26th day of March, 1859. From his connection 
with Boswell himself, he must have been familiar with the 
transactions of White and Boswell and entered them in the 
books, and yet his mouth is shut by the court. 

Upon the ruling of the court, the books of the merchants 
showing the whole of their dealings through a series of 
years, both agreeing as to the state of the accounts between 
the parties, are excluded, and the jury are left to presume 
fraud, when none exists in fact or in law. 














MARCH TERM, 1865. 473 





State, to use, &c., v. Rosenfeld et al. 





The first instruction given is erroneous. Under the plead- 
ings in this case the only question was that of ownership. 
The plaintiff was only required to prove a purchase of the 
property in question, to make out his case. If the property 
were sold to him, he became the owner. (2 R. C. 1855, p. 
1232, § 12.) 

The instructions were calculated to mislead the jury as to 
what constitutes a delivery and change of possession of prop- 
erty. There were 183,000 feet of lumber, worth $1,125, 
measured off and marked with the name of the purchaser. 
The lumber was separated from the other lumber in the 
yard, and the delivery and change of possession were com- 
plete. There was no conflict of testimony. As a matter of 
law, plaintiff contends that there was a complete sale and 
delivery of the lumber in question. As to what constitutes 
delivery, see Pars. on Contr., 442-3. 

If the defendants relied on the want of change of posses- 
sion, they should have pleaded the fact. 


C. D. Drake, for respondents. 


I. The court below properly ruled out the evidence of the 
contents of the books of White and those of Boswell. The 
books should have been produced. Their contents could be 
no evidence as against third parties. 

II. The only point involved in the merits of the case, is 
the same as that decided in Kuykendall v. McDonald, 15 
Mo. 416; and in State, to use of Hayden, v. Smith, 31 Mo. 
566. 


Bay, Judge, delivered the opinion of the court. 


It is sought to reverse the judgment in this case upon two 
grounds: 1. That the court erred in the instructions given 
to the jury; and, 2. That the court erred in excluding so 
much of the testimony of Frederick Frisbee as was based 
upon information derived from the books of White. 

In the case of the State, to use of Hayden, v. Smith, 31 
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Mo. 566, we held “that under our statute relating to fraud- 
ulent conveyances, continued possession in the vendor does 
not of itself render the sale void, but only becomes conclu- 
sive evidence of fraud in the absence of testimony to satisfy 
the jury that the same was made in good faith, and without 
any intent to defraud creditors or subsequent purchasers ; 
in other words, if the party attacking the validity of the sale 
shows possession in the vendor, the statute presumes that 
the transaction is fraudulent, and the burden of proving the 
contrary is placed upon the vendor, or party seeking to 
maintain the sale; and if he fails to satisfy the jury that it 
was a fair and bona fide transaction, and made in good faith 
and without any intent to defraud, then the statute makes 
the possession in the vendor conclusive evidence of fraud.” 

This was also the ruling of the court in Kuykendall to the 
use, &c., v. McDonald, 15 Mo. 416. Judge Scott, who de- 
livered the opinion of the court, said (referring to the ques- 
tion of fraud), “In determining this question, the jury 
should not be satisfied with the mere absence of direct evi- 
dence of a fraudulent intent in connection with proof of a 
valuable consideration ; they should be satisfied that there 
was some good and sufficient reason for leaving the property 
in the possession of the vendor.” 

The instructions given by the court below, in this case 
under consideration, conform to the views expressed in the 
above recited cases, and are therefore unobjectionable. 

We are also of the opinion that the second point is not 
well taken. The witness was called upon to testify to the 
state of accounts between the parties, and he said he had no 
knowledge thereof except such as he derived from entries in 
the books of White. The court very properly refused to 
permit him to give evidence of such entries. The books 
were the best evidence of what they contained. It was not 
attempted to account for their absence, nor was any found- 
ation laid for the introduction of secondary evidence. 

Judge Dryden concurring, the judgment of the court be- 
low is affirmed. 



































MARCH TERM, 1865. 








Alexander v. Eberhardt et al. 





A. W. ALExANDER, Appellant, v. A. W. Esernarnr et al., 
Respondents. 


Justices’ Courts— Constables —Executions—St. Louis.—Where an execution was 
issued by a justice of the peace and delivered to a constable of the town- 
ship, the constable and his securities will be liable to an action for failure to 
return the execution as required by law. The act of March 4, 1861, (Acts 
1861, p. 443,) directing justices elected in the different wards of St. Louis 
to issue their process to the constables for such wards, is directory, and 
although a justice issue and deliver an execution to a constable of a dif- 
ferent ward, the writ is not void, and the constable and his securities will 
be liable for failing to serve and return the writ. 


Appeal from St. Louis Law Commissioner’s Court. 


A. Martin, for appellant. 


I. Attention is called to the language of the special act, 
and to the well established rules of interpretation. ' 

This special law does not expressly prohibit the justice 
from delivering process to other constables of his township, 
and the general law says that he shall have the general author- 
ity to deliver generally to the constables of his township, un- 
less expressly otherwise directed. (R. C. 1855, p. 963, § 3.) 
I say it is not specially otherwise directed, and that the act of 
March 4, 1861, is affirmative only so far as the first clause 
is concerned of the acts or general law prior thereto. 

If. Granting, for the purpose of argument, that the special 
act of 1861 was a command to justices to issue their process 
to a constable of their own ward, and not to a constable out- 
side of the ward, unless specially required by the plaintiff 
in the process, what effect will that law have upon a con- 
stable who receives an execution from a justice of another 
ward, without the previous request of the plaintiff, and fails 
to return it according to law ? 

If there is any irregularity at all, it has reference to some 
preliminary requirement which has not been followed. The 
selection of the constable is a matter in pais, entirely between 
the plaintiff and the justice. Whether the preliminary step 
has been taken is a question for the justice to determine, and 
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to govern his act according to his best judgment. The 
statute at most is only directory, and, like many other 
statutes, will not be allowed to avoid proceedings which are 
not in strict compliance with it. (Hicks v. Chouteau, 12 
Mo. 341; Hillman v. Jackson, 1 Minn. 183; Hobein y, 
Drewell, 20 Mo. 447 ; Renick v. Orser, 4 Barb., N. Y., 384.) 

The form of an execution, where the plaintiff requests it 
to be directed to a constable of the township outside of the 
ward, is precisely the same as where it issues to a constable 
inside the ward, and for the issuing of which no request or 
selection is necessary. The execution was therefore regular 
upon its face. If it was voidable, it was for reasons not ap- 
parent upon its face. Now it is a well established rule of 
law, that an officer taking an execution regular upon its face 
is justified in executing it. I do not pretend to say that he 
may not object to executing the process until it is corrected, 
if there be any irregularity ; I merely assert that he is justi- 
fied in carrying it into effect, if he so chooses. But there is 
an admirable compensation in all the departments of the 
law. Where privileges are conferred, obligations are always 
exacted. It therefore follows as a consequence of the rule 
of law conferring immunities upon the officer, that if he 
undertakes to carry the process into effect, then he is liable 
to all persons interested in it, or affected by it, for any mis- 
conduct of his in executing it, in the same manner as if the 
process was regular. He will not be allowed to defend any 
of his misfeasances in the execution of it, on the ground 
that it was irregular or voidable. So far as he is concerned, 
it is a valid process, because he has undertaken to operate 
under its authority. (Gwinn on Sheriffs, pp. 573-4, and 
cases there cited.) 


A. M. Gardner, for respondent. 


I. The execution was never delivered to the respondent 
Eberhardt, nor was it delivered to his deputy, so as to charge 
him (Eberhardt) with any responsibility therefor. 

The record shows that C. H. Smith was the deputy of 
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Eberhardt for that part of said St. Louis township outside of 
the city of St. Louis. Of course, his authority to charge his 
principal only extended as far as the jurisdiction of his prin- 
cipal. The act of March 4, 1861, (Sess. Acts 1861, p. 443,) 
under which the execution in question issued, expressly re- 
quired it to be issued to the constable of the fourth ward, 
who, the evidence shows, was a Mr. Keating, unless the 
plaintiff in the execution expressly selected the defendant 
Eberhardt as the constable to whom said execution should 
be delivered. 

Nothing of that kind was proven or claimed, and respond- 
ents therefore insist that even if said Charles H. Smith did 
receive and collect said execution, Eberhardt and his secu- 
rities are not responsible for the same; because said Smith 
had no authority to act for Eberhardt in the fourth ward of 
the city any more than he had in the State of Illinois, and 
the delivery to him of said execution by the justice of the 
fourth ward was illegal, contrary to the statute, and not 
binding on respondents. (Allen on Sheriffs, 86; Marshall v. 
Hosmer, 4 Mass. 60.) 

A constable is not amenable for the acts of his deputy un- 
less they are performed in the ordinary line of his official 
duty as prescribed by law. (Gorham v. Gale, 7 Cow. 739.) 

II. The execution in question was issued on the 23d of 
March, 1861. The justice’s transcript does not show to 
whom it was issued, nor when it was made returnable; but 
the law then in force (see Sess. Acts 1861, p. 28, § 3) re- 
quired all such executions to be made returnable in twelve 
months from date, and although the justice who issued it 
thinks it was made returnable in sixty days, yet whether 
that was so or not on the face of the execution, it was not 
really returnable, and could not be by law, in less than twelve 
months: and the defendants were,in no event, liable in this 
form of action until the expiration of twelve months from 
the date of the issuing of said execution; but the record 
shows that this suit was commenced in January, 1862, and 
before the return day of the execution. 
31—VOL. XXxvVv. 
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DRYDEN, Judge, delivered the opinion of the court. 


This was a proceeding commenced before a justice of the 
peace (under § 23, Art. VIII., R. C. 1855, p. 968) against 
Eberhardt, and his securities, one of the constables of St. 
Louis township, in St. Louis county, for failing to make re- 
turn of a fieri facias, on the return day thereof, placed in 
the hands of one his deputies to be executed in favor of Al- 
exander against one Bates. The case comes here by appeal 
from the Law Commissioner’s Court, where there was a ver- 
dict and judgment for the defendants below. 

Before proceeding to consider the question arising in this 
case, it is proper to premise that St. Louis township, which 
comprises the city of St. Louis and a part of the county be- 
yond the city limits, is by law divided into districts, each 
ward in the city constituting one district, and that part of 
the township without the city another; and, for the greater 
convenience of the public needing the services of a justice 
of the peace, the law further provides that each of said dis- 
tricts shall be entitled to two justices, who are required “ to 
keep their offices and hold their courts within the ward or 
district” for which they are reSpectively chosen. 

These justices although chosen by and for a subdivision of 
the township are nevertheless, to all intents and purposes, 
township officers, having the same jurisdiction throughout 
their township as have officers of their class in all other 
townships in the State. (§ 2, 3,4 & 5, ch. 89, R. C. 1855, 
p- 920.) The Legislature has also districted the township 
with reference to the election and location of constables, 
giving one constable to every two wards in the city and two 
to that part of the township beyond the city, and requiring 
them each to reside in the district for which they are respect- 
ively elected; they too, like the justices of the peace, are 
township officers, having like powers and jurisdiction through- 
out the township as are possessed by constables in all other 
townships. (§ 1, ch. 29, R. C. 1855, p. 345.) 

The evidence in the case tended to show that Eberhardt 
was a constable for that part of the township outside the city 
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limits, and that Charles H. Smith was his deputy, duly ap- 

ointed as such; that Alexander, on or about the 22d of 
March, 1861, recovered judgment against Bates for fifty dol- 
lars and costs before Alpheus Smith. a justice of the peace, 
who kept his office and held his court in the fourth ward of 
the city ; that on the day following said justice issued an 
execution on said judgment returnable in sixty days, and of 
his own motion and without the knowledge of the plaintiff 
delivered the same to the said deputy of said Eberhardt to 
be executed. It further appears that there was another con- 
stable for the township residing in the district comprising 
the fourth ward at the time said execution was issued. The 
evidence further tended toshow that return of the execution 
was not made in sixty days, or at any time. 

Among other instructions given by the court below at the 
instance of defendants, and objected to by the plaintiff, is 
the following : 

“The jury are instructed, that if they find that the defend- 
ant Eberhardt was at the time of the issuing of the execu- 
tion in the complaint mentioned a constable of the township 
of St. Louis outside of the city limits and not of the fourth 
ward of the city of St. Louis, then they should find for the 
defendants, unless they further find from the evidence that 
the plaintiff in said execution selected the defendant Eber- 
hardt as the constable to whom said execution should be 
delivered, and the burden of proof to establish such selection 
is on the plaintiff.” 

The instruction was framed with reference to an act of 
the General Assembly approved March 4, 1861, in force from 
and after its passage (Acts of 1861, p. —), which provides 
as follows: 

“The justices of the peace in the city of St. Louis shall 
issue their processes in civil cases and deliver the same to 
the constable of the ward in which their offices are located, 
and said process shall be executed by the constable of said 
ward; provided, however, that nothing in this act shall be 
so construed as to deprive the plaintiff of the right to select 
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the constable to whom his process shall be issued and deliy- 
ered, and, when any plaintiff shall thus select, the justice 
shall issue and deliver accordingly; and any former law 
authorizing justices of the city to issue and deliver process 
in civil cases to constables of any township of St. Louis coun- 
ty is hereby repealed.” 

The court gave the instruction complained of under a mis- 
apprehension of the object and effect of the act of the Legis- 
lature just quoted. The design of the law was to substitute, 
in place of the caprice or mere arbitrary will of the justice 
of the peace, a definite rule by which the labors, and conse- 
quently the emoluments, of the office of constable should be 
parcelled out among the several constables of the township. 
As the law stood before, it was in the power of the justices, 
from favoritism or other consideration, to give a monopoly 
of the profits of the office to one constable, to the ruin of the 
rest, and there was no redress. To prevent such results in 
the interest and for the benefit of the constable, and his only, 
the act was passed making it the duty of the justice to de- 
liver his process to the constable required to reside in the 
district embraced in his ward, except where otherwise direct- 
ed by the plaintiff in the process. It was not the purpose of 
the act, not did it have the effect, to reduce township consta- 
bles to the grade of ward or district officers. All remained 
township officers, with powers and jurisdiction coéxtensive 
with the township, after, as before, the passage of the act. 
Nor did it have the effect to change the form of the civil 
process; all such processes properly continued, as before, to 
be addressed “To any Constable of St. Louis Township.” 
There is nothing in the act to countenance the idea that the 
Legislature meant that a wrong delivery of process should 
have the effect of rendering such process void. The only 
effect it would have would be, possibly, to expose the justice 
to an action for damages at the suit of the injured constable, 
for the loss of the fees which he would have been entitled to 
had the justice performed his duty as required by the law. 
The enforcement of an execution by an interdicted constable 
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would not subject the plaintiff to an action by the defendant, 
nor can there be any doubt that payment to such constable 
would work the extinguishment of the judgment. The stat- 
ute is, in my view, purely directory ; and a disregard of its 
requirements by the justice is not necessarily fatal to the 
process, as supposed by the court below. 

But if it was conceded that, in the case at bar, the execu- 
tion was erroneous by reason of its improper delivery, still 
the instruction ought not to have been given. The fault 
was not apparent on the face of the paper. No note or 
memorandum was required to be endorsed on the execution 
by the justice to show compliance with the statutory require- 
ment, and none was endorsed. 

Nothing appearing on the face of the process to invalidate 
it, the defendant, according to the well settled law, would 
have been justified in the execution of it, (2 Strange, 710 ; 
Savacoal v. Boughton, 5 Wend. 170; Milburn v. Gilman, 11 
Mo. 64,) and, if justified, then he was bound to execute it, 
and would not be heard to question its validity. (Ladbroke 
v. Cutchell, 2 T. R. 653; 5 Wend. 170; 11 Mo. 64.) 

Let the judgment be reversed and the cause remanded ; 
Judge Bay concurring. 


Toomas L. Sauispury, Defendant in Error, v. EDMUND 
Wricut et al., Plaintiffs in Error. 


Practice.—No point saved for the action of the court. 
Error to Court of Common Pleas of St. Louis County. 


M. L. Gray, for defendant in error. 


E. Peacock, for plaintiffs in error. 


DrypeEn, Judge delivered the opinion of the court. 


In this case the defendants below moved the court to set 
aside the judgment by default, because of the insufficiency 
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of the service of the process on two of the defendants. The 
refusal of the court to sustain his motion is the only error 
assigned. The decision upon the motion was not excepted 
to. There is no bill of exceptions in the record. There is 
therefore no ground for the interference of this court. 

Let the judgment be affirmed. Judge Bay concurs. 


Morris D. Hetrzett, Respondent, v. Wittiam R. Hynes 
et al., Appellants. 


_ 


. Mechanic’s Lien—Notice—Pleading.—A petition under a mechanic’s lien filed 
by a sub-contractor, under the special act for St. Louis county (Acts 1857, 
p. 668, § 18), must show that the sub-contractor gave notice to the owner 
at least ten days before the filing of the lien. Where the petition showed 
upon its face that only eight days’ notice was given to the owner, the de- 
fect is fatal, and the judgment should be arrested. (Schubert v. Crowley, 
33 Mo. 564, affirmed.) 


2. Mechanic’s Lien—Practice.—In a suit upon a mechanic’s lien by a sub-con- 
tractor, a general judgment for the debt against the owner of the property 
is erroneous. 


Appeal from St. Louis Law Commissioner’s Court. 


DrybEN, Judge, delivered the opinion of the court. 


This was a suit by the sub-contractor against the con- 
tractor and the owner, to enforce a mechanic’s lien against 
a house in St. Louis, under the mechanics’ lien law applica- 
ble to St. Louis county. (Sess. Acts. 1857, p. 668.) It ap- 
pears from the petition that there was an interval of eight 
days only between the notice of claim given by the plaintiff 
to Hynes the owner, and the filing of the lien in the Land 
Court, whereas the act (§ 18) expressly requires ten days’ 
notice before filing. The objection was taken by motion in 
arrest, but was overruled by the court below. In Schubert 
v. Crowley, 33 Mo. 564, the same question was considered 
by this court, where it was held the objection was well 
taken. 
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The court below further erred in giving a general judg- 
ment for the debt against both the contractor and the owner. 
There is no pretence in the petition for charging Hynes, the 
owner, personally with the debt. The petition sought not 
to charge him but his property. There was therefore no 
foundation for the judgment as against him, and it ought to 
have been arrested. (Walkenhorst v. Coste et al., 33 Mo. 
403.) 

The judgment will be reversed ; and, as it may be possible 
the facts of the case may justify an amendment of the peti- 
tion so as to show sufficient notice of claim, the cause will 
be remanded ; Judge Bay concurring. 


ALLEN JAMISON, Plaintiff in Error, v. Georce H. Copuer, 
Defendant in Error. 


1. Petition—Note.—In an action by an endorsee against an endorser, the peti- 
tion must state the facts which in law make the endorser liable, as demand 
and refusal of payment and notice thereof to the endorser, or such facts as 
excuse a demand. The insolvency of the maker is no excuse for not mak- 
ing a demand. 

2. Petition—Action for Deceit.—A petition against the endorser of a negotiable 
note endorsed after maturity, alleging that the endorser, with intent to de- 
ceive the endorsee, falsely represented that the maker was solvent, and that, 
relying upon such representation, the endorser accepted the note, shows a 
good cause of action. 

3. Pleading—Misjoinder of Causes of Action.—A count in an action ex contractu 
is improperly joined with a count in an action ex delicto. 


Error to Lincoln Circuit Court. 


E. A. Lewis, for plaintiff in error. 


I. The demurrer should have been overruled as to the 
first count in the petition. Prior to the revision of 1845, 
the right of recovery against an assignor, in case of insolv- 
ency of the maker, was limited by the words of the statute 
to the “assignee of a bond or note other than a negotiable 
note.” (R. C. 1835, p. 105, § 9.) 
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The note in the case of Davis v. Francisco (11 Mo. 572) 
was governed by that statute. But, in the revision of 1845, . 
the words “other than a negotiable note” were left out, 
showing an intent in the Legislature to give full effect to the 
general expression “ bond, note, or account,” without quali- 
fication as to its negotiability or otherwise. (R. C. 1855, p. 
323, § 6.) It is but reasonable to suppose that such a 
change was expressly intended to elevate negotiable notes to 
an equal dignity and value with non-negotiable, in the only 
particular wherein they had hitherto been inferior. By 
this means only could the negotiable words have, in all cases,- 
their legitimate effect of adding to rather than diminishing 
the value of the security. 

II. The demurrer should have been overruled as to the 
second count. Fraud vitiates all contracts. The party de- 
frauded has a right to be restored to his original position, as 
nearly as that can be done. It is no answer to say that the 
plaintiff might have made his claim good by protest and no- 
tice; for the plaintiff may have considered the defendant 
worthless, and bought the notes solely upon his representa- 
tions of the maker’s solvency. And such, in fact, is substan- 
tially the case made by the petition. The plaintiff had a 
right to stipulate for the solvency of the maker as a condi- 
tion of his purchase. If, as to that condition, he was im- 
posed upon by the defendant, the law cannot substitute the 
contingent liability of the endorser as an equivalent, and 
force him to accept it. The law merchant places a special 
and peculiar liability on the endorser, upon protest and no- 
tice, in cases of fair and honest dealing. It does not under- 
take to supersede the universal law of responsibility for 
fraud, or to champion its perpetrator apainst the rights of 
his victim. (Sto. on Bills, § 225, n. 2, and § 111n. 3; Sto. 
on Prom. Notes, § 118, and n. 4; Bayl. on Bills, 405, and n. 
70; Wilson v. Force, 6 John. 110; 2 Smith’s Lea. Ca. 56, 59 ; 
Hellings v, Hamilton, 4 Watts & Serg. 462; Jones v. Em- 
ery, 40 N. H. 348; Pasley v. Freeman, 2 Smith’s Lea. Ca. 
133 (55); Hawkins v. Applesby, 2 Sand. S. C. R. 421; Bar- 
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tle v. Sanders, 2 Grant’s Ca. 199; Robinson v. Ames, 20 
John. 146.) 


Wm. Porter, for defendant in error. 


The petition in this case is wholly insufficient, because it 
does not, in either count, allege facts which show a cause of 
action. In an action against an endorser of a negotiable 
note, the holder must allege in his petition that he duly pre- 
sented it to the maker for payment, his failure the same to 
pay, and that of such failure he gave the defendant due no- 
tice. (Smith’s Merc. Law, 195; Davis v. Francisco, 11 Mo. 
572; Jaccard v. Anderson, 82 Mo. 188.) Plaintiff must al- 
lege presentation of the note, failure of payment and notice 
of failure, or a reason which will justify the omission. 

If the maker has absconded, and no information of his 
whereabouts, although diligent inquiry for him has been 
made, has been obtained, this will excuse the omission. 
(Smith’s Merc. Law, 195.) Bankruptcy, insolvency, or stop- 
ping payment, is not sufficient. (Id.) 

If the maker die before the maturity of the note, and 
have no personal representative at the time due, this will 
excuse. (Ibid.) I know nothing else which will excuse 
the omission. 

Neither of said excuses are alleged in the petition ; but 
plaintiff attempts to justify the omission, by alleging that 
defendant fraudulently stated to him that the maker was 
able to pay the note. Suppose that he did tell plaintiff that 
the maker was able to pay it—how did the statement preju- 
dice him? It is not alleged in the petition that defendant’s 
false statement placed plaintiff in a worse condition. It did 
not induce him to take the note without recourse on de- 
fendant. 

Defendant’s liability to plaintiff did not depend upon the 
inability of the maker to pay the note, but upon his failure 
to pay it when presented. 

Suppose the maker at the time of demand worth a million 
of dollars, yet if he failed to pay his note, the defendant as 
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endorser would immediately become liable. Plaintiff, in 
such case, would not (as in a case of assignment of a com- 
mon promissory note) be bound to exhaust his remedy 
against the maker before he would have cause of action 
against the endorser, but could at once proceed to collect 
the amount of him. Then there could not be fraud in such 
case. 


DrybDEN, Judge, delivered the opinion of the court. 


This was a petition containing two counts, to which there 
was a demurrer, the sole ground of the demurrer being the 
insufficiency of the facts stated to constitute a cause of ac- 
tion. The demurrer was sustained and judgment thereon 
for the defendant. The plaintiff has brought the case here 
by writ of error. 

The first count is endorsee against his immediate en- 
dorser of a negotiable promissory note. There was no 
averment of any demand of payment of the maker, or no- 
tice of non-payment to the defendant; but instead it was 
alleged that at the times, respectively, of the endorsement 
and maturity of the note, the maker was wholly insolvent 
and so continued to the time of suit. 

The liability of an endorser of negotiable paper is second- 
ary, and, as a general rule, contingent upon the exercise of 
due diligence by the holder in demanding payment of the 
party primarily liable, and giving notice of dishonor to the 
endorser. There are exceptional cases excusing demand 
and notice, but mere insolvency of the maker or acceptor 
does not make one of them. (Chit. on Bills, 355; Sto. on 
Prom. Notes, §§ 203, 241.) 

The second count is in the nature of an action on the case 
for deceit involving the same note as the first count. | 

This count is loosely framed, but it substantially charges 
that the maker of the note (then past due), at the time of 
the assignment, was wholly insolvent, and that his insolv- 
ency was well known to the defendant, but unknown to the 
plaintiff; that the defendant, intending to deceive and de- 
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fraud the plaintiff, falsely and fraudulently represented to 
the plaintiff that the said maker was solvent; and that the 
plaintiff, relying upon the truth of said representations, ac- 
cepted the assignment and paid the consideration therefor, 
and charged that by means of the premises the plaintiff was 
damaged. If the facts charged exist, I think they constitute 
a cause of action, and the demurrer was therefore, as to the 
second count, improperly sustained. 

The two counts—one being an action ex contractu and the 
other ex delicto—were improperly united, and had the de- 
murrer embraced that as a cause of demurrer, it ought to 
have been sustained. But, as the union of incongruous 
causes of action was not assigned as a ground of demurrer 
in the court below, we are obliged to dispose of the case as 
if the petition was not obnoxious to that objection. (R. C. 
1855, p. 1231, §§ 7, 10.) 

With the concurrence of Judge Bay, the judgment is re- 
versed and the cause remanded. 


Eppy, JAMESON & Co., Respondents, v. Livineston, Kincarp 
& Co., Appellants. 


Bailment— Mandatary— Negligence.—A mandatary who has received money 
for the purpose of transmitting it to the owner, is bound to perform his un- 
dertaking in good faith, and with diligence adequate to the trust re- 
posed in him. Due diligence is a question of fact to be determined from 
the evidence. Money was deposited with A., a gratuitous bailee, residing 
at Utah, to be remitted to B., residing at St. Louis. The usual method of 
remitting moneys (there being no bankers) was for several persons to unite 
together and purchase the drafts of United States officers upon the depart- 
ment at Washington. <A. put the money of B. with his own, others uni- 
ting with him, and took the draft of the United States marshal upon the 
Treasury Department. The draft was refused payment. Held, that A. 
would not be liable if he acted in good faith and with ordinary care in the 
manner usual in transmitting moneys in such cases. 


Appeal from St. Louis Circuit Court. 


For statement of the facts, see opinion. 
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The court, at the request of the plaintiffs, gave the follow- 
ing instruction. (See opinion.) 

To the giving of this instruction the defendants excepted, 

The defendants asked the court to give the following in- 
structions: 

1. If the money in question was deposited with the defend- 
ants to be by them invested in a draft on the east, in order 
to be remitted to the plaintiffs, that the defendants, in so 
investing it, were to exercise their discretion as to the kind 
of draft they should purchase ; that the defendants acted in 
the premises without compensation; that they invested the 
money, along with money of their own and of other per- 
persons, in a draft drawn by Joseph L. Heywood on the Sec- 
retary of the Treasury of the United States; that the defend- 
ants, in buying said draft, acted in good faith, for the purpose 
of remitting said money to the east for the plaintiffs in the 
same manner that they remitted their own, and had good 
reason to believe that said draft would be paid on presenta- 
tion to the drawee; that the plaintiffs were, in the spring or 
summer of 1856, notified by defendants of the investment 
of said money in said draft, and did not, up to the institu- 
tion of this suit in April, 1859, repudiate or object to the 
mode of remittance adopted by the defendants, then the 
plaintiffs are not entitled to recover. 

2. If the defendants acted in good faith in investing the 
money in question, along with their own money and that of 
others, in the draft drawn by Joseph L. Heywood on the Sec- 
retary of the Treasury, the fact that the said draft was not 
made payable to plaintiffs, but was made payable to defend- 
ants, does not entitle the plaintiffs to recover, if the plain- 
tiffs had notice of that fact, and did not, from the time of 
such notice up to the time of the institution of this suit, 
make any objection thereto; nor does the fact of such joint 
investment of moneys in said draft make the defendants 
liable therefor, if the plaintiffs had notice of such fact, and 
did not object thereto. 

3. The defendants, in regard to the remittance of the 
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money in question, were, in law, agents of the plaintiffs ; and 
if the plaintiffs, after receiving notice of the mode of remit- 
tance adopted by the defendants, did not within a reasonable 
time repudiate or object to the same, they are to be consid- 
ered as having ratified the act of the defendants, and are not 
entitled to recover. 

The court refused to give any of these instructions, and 
the defendants excepted. 


Krum & Harding, for respondents. 


I. The Supreme Court will not try questions of fact, nor 
weigh the evidence by which they are solved. (Papin v. 
Allen, 23 Mo. 26.) There being evidence proving, or tend- 
ing to prove, the facts hypothetically stated in the instruc- 
tion given by the court below at the request of respondents, 
those facts will consequently be regarded as the facts in the 
case. 

It appears, then, that the appellants were not mere naked 
depositaries, but that the deposit was connected with an un- 
dertaking or agreement to transmit the funds deposited to 
respondents at St. Louis, by purchasing therewith a safe or 
reliable draft or drafts; that, instead of doing so, appellants 
took the money, added other money of their own and that 
of other parties to it, and invested the whole sum in a large 
draft payable to themselves or their agents, without the con- 
sent of the respondents; also, that appellants held and kept 
control of said draft, and compounded and received part 
payment thereof in discharge of the whole, without the con- 
sent of the plaintiffs (respondents ). 

II. Upon the facts as stated, the court properly declared 
the law. Regarding appellants as bailees, the bailment was 
coupled with their undertaking to transmit the money to 
respondents, and to no one else; regarding them as agents, 
their instructions were to make such transmissal. In the 
one capacity they are liable for a violation of their under- 
taking, and in the other for disregarding their instructions. 
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(Fellows v. Gordon, 8 B. Monroe, 15; Rutgers v. Lucet, 2 
Johns. Ca, 92.) 

It appears from the testimony that the amount actually 
paid upon the draft was greater than the amount of respond- 
ents’ deposit. Had appellants procured a draft in favor of 
respondents for the amount deposited by them, it might have 
been paid in full, or respondents might have sold the draft, 
or compounded on favorable terms; at all events, they were 
entitled to the control of their own affairs, and appellants 
were guilty of a misfeasance in placing the fund wholly out 
of the power or control of respondents. As to misfeasance 
by a mandatary, 4 Johns. 84 et seq.; Sto. Bail. § 171, b., 
&ec., &. 

III. The court did not err in refusing instructions asked 
by appellants. The first two instructions refused assume 
the converse of the above propositions to be the law, and as- 
sume a fact not proved, viz: that respondents had notice of 
the method of remittance adopted by appellants. The third 
asserts that if they had such notice after the transaction was 
complete, and did not repudiate it in reasonable time, they 
have ratified appellants’ acts. 


Bay, Judge, delivered the opinion of the court. 


Both plaintiffs and defendants were merchants ; the form- 
er doing business in the city of St. Louis, and the latter in 
Salt Lake City, Territory of Utah. During the latter part 
of 1855, a clerk of the defendants, by the name of Voorhis, 
collected in Salt Lake City for the plaintiffs the sum of 
$1,500 in coin, and having no means of sending the same to 
St. Louis, and being unable to procure a bill of exchange, 
for the reason that there were no bankers or dealers in ex- 
change at Salt Lake City, nor person from whom exchange 
could be bought in such sums as the purchaser might desire, 
deposited said money with said defendants for safe keeping, 
and with a view to their buying exchange with it and for- 
warding east by first good opportunity. The undertaking of 
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defendants was without any compensation paid, or to be 
paid, and was a mere act of kindness and courtesy on the 
part of one business house towards another. 

It appears from the evidence preserved in the bill of ex- 
ceptions, that the principal portion of exchange upon the 
eastern States was furnished by the drafts of officers upon the 
treasury of the United States, in such amounts as the offi- 
cers had need of, and were supposed to have authority to 
draw. Frequently, several persons who desired to make 
remittances to the eastern States would unite their funds 
and purchase an officer’s draft as a means of remitting. 

The defendants in this case, using the money’of the plain- 
tiffs deposited with them as aforesaid, and other money of 
their own, and also money of other persons, bought a draft 
drawn by one Heywood, Marshal of the United States for 
said Territory of Utah, upon the treasury of the United 
States at Washington City, for $15,209.93, and remitted 
the same to their agent in St. Louis, with directions to pay 
the proceeds, when received, to the several persons entitled. 
thereto, among whom were the plaintiffs, to whom the agent 
was directed to pay said sum of $1,500. 

At the time said draft was purchased Heywood was in 
good credit, and his drafts eagerly sought for as a means of 
remitting money. The draft was in due time presented at 
the United States Treasury for payment, and payment was 
refused upon the alleged ground that Haywood had not set- 
tled his accounts with the Government. Subsequently, and 
since the institution of this suit, defendants settled with the 
Government by giving up the draft on payment to them of 
about one-fourth of its face (and petitioned Congress to re- 
imburse them for their loss). 

The plaintiffs in this suit seek to charge the defendants 
for their failure to transmit to them the money received by 
them as aforesaid. 

The cause was submitted to the court without a jury, and 
judgment was rendered for the full amount claimed, from 
which the defendants have appealed to this court. 
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At the trial, the court declared the law applicable to the 
case to be as follows: 

“If the court find from the evidence, that the plaintiffs 
by their agent deposited $1,500 in money with the defend- 
ants at Great Salt Lake City, which money the defendants, 
for the accommodation of the plaintiffs, undertook to trans- 
mit to them at St. Louis, by purchasing therewith a safe or 
reliable draft or drafts; if the defendants took the said 
money and added thereto their own and other moneys, so 
that the aggregate amounted to the sum of $15,209.93, and 
purchased therewith the draft spoken of by the witnesses ; 
if the defendants purchased said draft in their own name, or 
in the name of their agents, and without the consent thereto 
of the plaintiffs ; and if the defendants have since held said 
draft, and kept the control of the same, and have com- 
pounded or received part payment thereof in discharge of 
the whole, without the consent of the plaintiffs, then the de- 
fendants are liable in this action.” 

This declaration of law, in our opinion, is erroncous. 
The contract of the defendants is what is called in the civil 
lay mandatum, and Chancellor Kent says, “a mandate is 
when one undertakes, without recompense, to do some act 
for another in respect to the thing bailed.” It is defined by 
other writers to be a bailment of goods, without reward, to 
be carried from place to place, or to have some act performed 
about them. (2 Jones on Bail. 117.) 

To a proper understanding of the question involved in this 
case, it is important to ascertain what obligations the law 
imposes upon the mandatary, and what amount of care and 
diligence he is required to exercise with respect to the mat- 
ter committed to his charge. No general rule can be laid 
down which will be applicable to all cases of gratuitous bail- 
ment, for with regard to the care necessary to be taken much 
depends upon the circumstances of each particular case and 
the character and value of the thing bailed, and its liability to 
loss or injury. 

Kent, in his Commentaries (vol. 2, p. 569), says “it is 
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conceded in the English, as well as in the Roman law, that 
if a party makes a gratuitous engagement, and actually 
enters upon the execution of the business, and does it amiss, 
through the want of care, by which damage ensues to the 
other party, an action will lie for the misfeasance.” He also 
contends that a bailee who acts gratuitously in a case in 
which neither his situation nor employment necessarily im- 
plied any particular knowledge or professional skill, is held 
responsible only for bad faith or gross negligence, and in- 
stances the case of a general merchant who undertook, vol- 
untarily and without reward, and upon request, to enter a 
parcel of goods for another, together with a parcel of his 
own of the same sort, at the custom-house, for exportation, 
and he made an entry under a wrong denomination, whereby 
both parcels were seized ; it was leld he was not liable for 
the loss, inasmuch as he took the same care of the goods of 
his friend as of his own, and had not any reward for his un- 
dertaking; and he was not of a profession or employment 
that necessarily implied skill in what he undertook. He 
acted in good faith, and that was all that could be required. 
(Shields v. Blackburn, 1 H. Black. 158.) 

Lord Loughborough, in the Shields case, said: “that when 
a bailee undertakes to perform a gratuitous act, from which 
the bailor alone is to receive benefit, then the bailee is only 
liable for gross negligence ; but if a man gratuitously under- 
takes to do a thing to the best of his skill, when his situa- 
tion or profession is such as to imply skill, an omission of 
that skill is imputable to him as gross negligence.” This 
view of the law is adopted by Story, who holds that at com- 
mon law, when the contract is wholly gratuitous, and for 
the benefit of the mandator, the mandatary is bound only to 
slight diligence and only responsible for gross neglect, (Story 
Bailm., § 174,) and the American cases, almost universally, 
adopt the same rule. (Tompkins v. Saltmarsh, 14 Serg. & 
Ra. 275; Beardslee v. Richardson, 11 Wend. 25; Foster et 
al. v. The Essex Bank, 17 Mass. 497. ) 

The defendants, though acting gratuitously, having re- 
32—VOL. XXXV. 
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ceived the money of the plaintiffs, and undertaken to trans- 
mit it to them, were bound to perform their undertaking in 
good faith, and with due diligence and attention adequate to 
the trust reposed in them, and this question of diligence is 
one of fact, to be tried like any other fact in the case, and 
upon the determination of which depends the liability of the 
defendants; but in the declaration of law made by the court 
below, this question of diligence, the only real question in 
the case, is entirely ignored, and the defendants made lia- 
ble although they may in good faith and with due care and 
attention have attempted to transmit the money by the means 
and in the manner most usual in such cases, and which a 
man of ordinary prudence would be likely to adopt. 

For this error, the judgment will be reversed and the 
cause remanded; Judge Dryden concurring. 


——_#&260+>———— 


Metvin L. Gray, ApM’R or Aveustus H. Evans, Plaintiff 
in Error, v. Peter TempLe, Defendant in Error. 


Conveyance—Description.—The metes and bounds, and other descriptive calls 
in a deed, will control the call for quantity, unless from the tenor of the 
whole deed it appears to have been clearly the intent of the grantor to give 
only a definite quantity. A. conveyed land to B., describing it as “the 
upper half tract of land purchased by A. of C., by deed, &c.,” which tract 
of land, now intended to be granted and sold, shall contain 315 arpents, to 
be bounded north by the Missouri river, west by land of Seely, south by 
land of James, and on the eastern or lower side by a line to be run parallel 
to the lower line of the tract of 630 arpents bought of C; and which lower 
line is hereafter to be run, and is to divide the land now granted from the 
land of A. The whole tract contained more than 630 arpents. Held—That 
the deed conveyed one half of the tract, to be bounded by the line to be 
run. 


Error to St. Louis Land Court. 
Wm. T. Wood, for plaintiff in error. 


The authorities referred to by defendant in no way affect 
this question, for metes and bounds in this case are as much 




















MARCH TERM, 1865. 495 











Evans’ Adm’r v. Temple. 


for plaintiff as for defendant, and the principle, in the cases 
referred to, will help neither party. 

In the absence of authority in point for this case, it is left 
to stand upon the particular words and terms of the deed. 
(Smith v. Smith, 4 Bibb, 81; Grant v. Combs, 6 Mon. 281; 
Gilmore v. Morgan, 2 J. J. Mar. 65.) 


Glover 5 Shepley, for defendant in error. 


The legal effect of the words in the description of the 
land conveyed by the deed of Pryor Quarles to Robert 
Quarles, is to carry to said Robert Quarles the upper or 
western half of the entire tract ; for, 

I. It is a well known principle of law that metes and 
bounds will control, unless the deed shows a clear intent to 
give only a definite quantity. (Nichols v. Turney, 15 Conn. 
101; Jackson v. McConnell, 17 Wend. 175.) Here, not 
only does the deed purport to carry the upper half of the 
entire tract purchased of Easton, then supposed to contain 
630 arpents, but as if to prevent any question as to what 
was intended, it fixes the lower boundary of the tract con- 
veyed by stating that the east or lower line of said upper 
half shall be parallel to the east line of the larger tract of 
which it formed a part. By reference to the plat it will be 
seen that there are three ways in which the tract can be 
divided into two equal parts: one is to divide it so that the 
dividing line shall be parallel to the upper or tract line of 
the tract ; the second is to place the dividing line arbitrarily 
without paying any attention to the east or west lines of the 
tract, and the other is to make the dividing line parallel to 
the lower or east line of said tract; and it was this last 
manner of division that the deed requires shall be made. 

II. The words “which shall contain 315 arpents” do not 
in any manner show any intention to limit the land con- 
veyed to the quantity of 315 arpents. The most that can 
be said is that these words are a warranty that the upper 
half shall not contain /ess than 315 arpents. Suppose the 
same description had been used in a bond to convey, instead 
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of the deed itself, and there was a suit for specific perform. 
ance, is it not clear that the legal effect was to agree to 
convey the upper half, with a warrant that that upper half 
shall contain at least 315 arpents. 

III. The use of the words “shall contain 315 arpents,” 
when taken in connection with the after recital that the 
entire tract consisted of 630 arpents, shows an evident in- 
tention that the land shall be divided equally between 
grantor and grantee. 

IV. If the dividing line is not definitely fixed by the 
deeds, then the parties are tenants in common, and no action 
lies for trespass. (4 Kent’s Com. 369.) 


Bay, Judge, delivered the opinion of the court. 


Plaintiff filed a bill in the St. Louis Land Court to re- 
strain defendant from cutting timber upon land therein 
described, which he alleged belonged to him. Defendant in 
his answer denies having cut any timber upon any land of 
the plaintiff, and alleges that the land upon which he did 
cut timber was his own land, and not the property of the 
plaintiff. 

It appears from the record in the case, that on the 15th 
May, 1819, Rufus Easton and wife conveyed to one Pryor 
Quarles a certain tract of land, which in the deed of con- 
veyance is described as follows : 

“A certain tract or parcel of land situate on the south 
bank of the Missouri river, in the township of St. Ferdinand, 
county of St. Louis, Territory of Missouri, containing six 
hundred and thirty arpents, more or less, and bounded on 
the north by the Missouri river, on the east by land granted 
and confirmed to John N. Seely, on the south by land con- 
firmed to James James, and on the west by land now owned 
and possessed by Jaques Seely, it being the same land, four 
hundred and eighty arpents of which was granted and con- 
firmed to Daniel and Samuel Hodges, and by them deeded 
to said Easton by deed dated the second day of April, in the 
year 1810, and 150 arpents of which is a part of a tract of 
















































MARCH TERM, 1865. 





Evans’ Adm’r v. Temple. 








400 arpents granted and confirmed to Gilbert Hodges, and 
by said Gilbert deeded to said Easton on the 21st of Octo- 
ber, 1815.” 

On the 21st March, 1820, Pryor Quarles and wife con- 
veyed to Robert Quarles a part of said tract, which is de- 
scribed in the deed as follows: 

“All their right, title and interest, which the said Pryor 
and Joannes Quarles may have of, in and to the following 
tract, or parcel of land, to wit: the upper half tract of land 
purchased by the said Pryor Quarles of one Rufus Easton, 
by deed dated the 15th day of May, 1819, which tract of 
land now intended to be granted and sold shall contain three 
hundred and fifteen arpents, lying in the township of St. 
Ferdinand aforesaid, on the southern bank of the river Mis- 
souri, and to be bounded on the north by said river, on the 
upper or western side by the land of Jacob Seely, on the 
southern side by the land of James James, and on the east- 
ern or lower side by a line to be run parallel to the lower 
line of the tract of 630 arpents bought of Rufus Easton as 
aforesaid, and which lower line is hereafter to be run as afore- 
said, and is to divide the land now deeded from the land of 
the aforesaid Pryor Quarles,” &c. Under this deed defend- 
ant obtains his title, and the plaintiff claims under convey- 
ances from the heirs of Pryor Quarles, so that in fact both 
parties claim under Pryor Quarles. 

It is conceded that, upon a survey of the entire tract, it 
was found to contain considerably over 630 arpents. It is 
further conceded by the parties, that if the grant in the deed 
from Pryor Quarles to Robert Quarles is for one half of the 
entire tract bought of Rufus Easton, irrespective of the 
number of arpents, then the land upon which the alleged 
trespass was committed was within defendant’s line, and 
consequently the plaintiff cannot recover. The only ques- 
tion, therefore, arising upon the record in this case, is as to 
the construction that is to be given to said deed from Pryor 
to Robert Quarles. It is insisted by the respondent that the 
legal effect of the words in the description of the land is to 
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convey the upper or entire half of the entire tract, while 
the appellant holds that the grant is for the specific quantity 
of 315 arpents and no more. 

The court below, at the instance of the defendant, de- 
clared the law as follows: “The court declares the law to 
be that the deed from Pryor Quarles and wife to Robert 
Quarles, dated the 21st day of March, 1820, operated to 
convey to said Robert Quarles all the title that Pryor Quarles 
and wife had, at the date of the deed, in the upper one half 
of the tract of land purchased by said Pryor Quarles of 
Rufus Easton, by deed dated the 15th day of May, 1819, to 
be so taken that the east or lower line of said upper half 
shall be parallel to the east line of said larger tract, irre- 
spective of the number of arpents that may be contained in 
said upper half.” 

The court dismissed complainant’s bill, and overruled a 
motion for a rehearing, whereupon he appealed to this court. 

It is a well settled rule of law that known and fixed mon- 
uments will control courses and distances, and metes and 
bounds will include the lands within them, though the quan- 
tity vary from that expressed in the deed, unless it can be 
gathered from the whole deed that it was clearly the intent 
of the grantor to give only a definite quantity—(15 Conn. 
101; 2 Mass. 380; 6 Wheat. 580; 6 Serg. & Raw. 488; 
6 Binn. 102; 17 Mass. 207)—and the question here to be 
considered is whether such an intent is apparent upon the 
face of the deed. We are of opinion that it is not. In the 
deed from Easton to Pryor Quarles, the land is described as 
a tract containing 630 arpents, and in the deed from Pryor 
Quarles to Robert Quarles the upper half is described and 
designated as a tract of 315 arpents, the eastern boundary 
of which is to be determined by a line to be run parallel to 
the lower line of the tract of 630 arpents. It is therefore 
evident that all parties supposed that the tract contained 
630 arpents, and that the grant in the deed to Robert 
Quarles was for a moiety of the same, or, as it is described 
in the deed, “the upper half.’ The recital that it shall 
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contain 315 arpents can only be regarded as one of the 
means of describing the premises, or at most a covenant that 
the tract shall contain at least that quantity. The case of 
Jackson v. McConnell, 19 Wend. 175, is strongly in point. 
According to the report of the case, one John Suffern being 
the owner of a tract of land containing 400 acres, conveyed 
the same to John S. Suffern, excepting and reserving 200 
acres off of the north side of the lot, agreed by articles of 
agreement of a prior date to be conveyed by the grantor to 
one McConnell. In pursuance of such agreement he made 
a deed to McConnell, describing the land as beginning at a 
well known point, giving courses and distances, and conclud- 
ing as follows: “ containing 200 acres, strict measure, and 
no more.” It was insisted on the trial by the plaintiff that 
the defendant was in possession of more than 200 acres, and 
that his possession of the excess (about 9 acres) was wrong- 
ful, inasmuch as by his deed he was limited to 200 acres. 
On the part of the defendant, it was contended that the 
southern boundary of the northern 200 acres was designated 
by a line surveyed by one Lawrence, and known as the 
Lawrence line; and the Supreme Court of New York held 
that the words of exact restriction to two hundred acres, and 
no more, could never be allowed to supersede, or control, a 
palpable description, so easily traceable as was the Lawrence 
survey through its monuments, courses and distances. Other 
cases might be referred to, wherein it is held that words ap- 
parently restricting the quantity must give way to fixed 
monuments, or metes and bounds; but it is unnecessary to 
recite them, as the rule is well established by authority. 
The case at bar furnishes no exception to this rule, for, as 
before stated, the language of the deed does not show an 
intent on the part of the grantor to convey the specific 
quantity of 315 arpents and no more. 

Judge Dryden concurring, the judgment of the court 
below will be affirmed. 
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Tue State or Missourt, Respondent, v. Henry C. Wurts, 
Appellant. 
1. Crimes—Assault.—No person can be convicted of the attempt to commit 
acrime, or of assault with intent, if the crime was actually committed. 
(R. C. 1855, p. 637.) 


2. Evidence—Character.—The character of a witness may be impeached by 
general evidence of reputation, but not by evidence of particular acts. 


Appeal from St. Louis Criminal Court. 
L. M. Shreve, for appellant. 


If the proof shows anything, it proves a rape; the jury 
return that it is no rape, but an assault to commit one. The 
second section of Crimes and Punishments (R. C. 1855, p. 
637) declares, “That no person shall be convicted of an as- 
sault with intent to commit a crime, or of any other attempt 
to commit any offence, when it shall appear that the crime 
intended, or the offence attempted, was perpetrated by such 
person at the time of the assault, or in pursuance of such 
attempt.” 

In the face of the proofs that the offence was perpetrated, 
the jury find it was only attempted. 

Can it be that particular acts of lewdness are not proper 
subjects of inquiry? Upon general principles, I am aware 
that authors on evidence say that general character is the 
subject of inquiry; but in this class of cases, I venture no 
author has undertaken to restrict this testimony who under- 
stands himself on the subject. 


J. P. Vastine, for respondent. 


The jury are the sole judges of the facts; some of the 
testimony goes to sustain the first count of the indictment, 
and other of the testimony to sustain the second. If either 
count is proven, it is the duty of the jury to designate it. 
To sustain the ruling of the court below upon the question 
as to a particular act of unchastity, I refer the court to the 
case of McCombs v. The State, 8 Ohio, 643. 


Bay, Judge, delivered the opinion of the court. 
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At the May term, 1864, of the St. Louis Criminal Court, 
the defendant was indicted for a rape alleged to have been 
committed on the person of one Margaret Kessebring, over 
the age of twelve years. The indictment contained a count, 
also, for an assault with intent to commit arape. The prin- 
cipal witness examined by the State was the said Margaret 
Kessebring, whose testimony was of such a character as to 
call for the utmost caution on the part of the jury. But if 
full faith and credit are to be given to her statement, then 
the act was fully consummated, and the jury were not war- 
ranted, under our statute, in convicting the defendant of an 
assault with intent to commit a rape. 

By the 2d section of the 9th art. of our act relating to 
crimes and punishments, it is provided that, “No person 
shall be convicted of an assault with intent to commit a 
crime, or of any other attempt to commit any offence, when 
it shall appear that the crime intended, or the offence at- 
tempted, was perpetrated by such person at the time of such 
assault, or in pursuance of such attempt.” (1 R. C. 1855, 
p- 637.) For this reason the verdict must be set aside and 
a new trial awarded. 

Another question raised by the record relates to the ad- 
missibility of evidence. The defendant undertook to prove 
by one Alton Long, particular acts of lewdness on the part 
of the prosecutrix, but the court refused to receive such evi- 
dence, and this is assigned also as error. 

We see no objection to this ruling of the court. The doc- 
trine is well maintained that in cases of this kind the char- 
acter of the prosecutrix for chastity may be impeached, but 
this must be done by general evidence of her reputation in 
that respect, and not by evidence of particular instances of 
unchastity, for it is not to be presumed that she can come 
prepared to meet evidence of particular facts. (8 Greenl. $§ 
214; 1 Phillips, 762; Ros. Crim. Ev. 710; McCombs:v. The 
State, 8 Ohio, n. s., 643.) 

Judge Dryden concurring, the judgment will be reversed 
and the case remanded for a new trial. 
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OLIveR QuinetTe, Respondent, v. CHARLES J. CARPENTER, 
Appellant. 


Landlord and Tenant—Rent.—A tenant holding over after the expiration of 
his lease, will be presumed to hold under and subject to the terms of the 
previous lease. If the tenant quit possession before the end of the term, 
he will be liable for the whole rent. 


M. L. Gray, for respondent. 


I. That the tenant is presumed in holding over to hold 
according to terms of preceding lease, is evident. (Opinion 
of Lord Ellenborough in Boraston v. Green, 16 East. 71; 
Doe on dem. Riggs v. Bell, 5 T. R. 471.) 

II. That tenant was liable to the end of month in which 
he quit. (10 Mo. 601; 19 Mo. 132.) In fact both of the 
above principles are too plain to need authorities; they will 
be found in all the elementary works. 

The second instruction needs no argument or authority to 
support it. The third instruction of plaintiff was right. 
(Tay. Land. & Ten. 84, ed. 1844.) 


Geo. Marshall, for appellant. 


DrybEN, Judge, delivered the opinion of the court. 


This was a suit for three months’ rent ending the 22d of 
March, 1861, of a farm alleged to have been leased by the 
plaintiff to the defendant for a term of years at a fixed 
money rent, payable monthly, and held over by the lessee 
after the expiration of his term ; and for damages for breach 
of a covenant contained in the same lease by which the les- 
see engaged to take care of and preserve from waste the fruit 
trees and shrubbery growing on the premises, and also for 
damages for removing certain manure and compost from 
said farm, made thereon during the last year of the defend- 
ant’s tenancy. The answer admitted the lease and that the 
defendant entered and held under it as charged in the pe- 
tition, but denied that the defendant held over on the terms 
of the lease as charged. 
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It averred payment of all rent reserved, and the perform- 
ance of all the covenants and agreements in said lease to be 
performed by the defendant, and denied the alleged waste 
and injury of the fruit trees and shrubbery. It also admit- 
ted the removal of the manure, but denied the plaintiff’s 
property therein, averring that the same was the product of 
the defendant’s cattle, and belonged wholly to the defendant. 

The case was tried by the court without a jury, and a ver- 
dict and judgment were rendered for the plaintiff, from which 
the defendant has appealed to this court. 

The evidence tended to show that the defendant occupied 
the leased premises until about the first of March, 1861, 
when he quit, and that during his occupancy some of the 
fruit trees were injured by boys, resulting from the negli- 
gence of the defendant. In the progress of the trial, the 
plaintiff offered in evidence the lease, on which the first and 
second counts of the petition were based and executed by the 
defendant, to the reading of which the defendant objected, 
placing his objection on the ground that the instrument was 
an expired lease; but the objection was overruled and the 
paper read, and this is assigned for error. It is impossible 
to discover any force in this objection. As the due execu- 
tion and the terms and stipulations of the lease were dis- 
tinctly admitted by the answer, an objection to the evidence 
might well have been made that it was not relevant to any 
issue in the case, and on that ground excluded. But its ad- 
mission even against that objection would not have been a 
ground for reversal, because its admission could not possibly 
be harmful to the defendant. 

Again: the defendant read in evidence an account which 
the plaintiff had filed before a justice of the peace and re- 
duced to a judgment against the defendant, for the rent of 
the leased premises for the months of November and Decem- 
ber, 1860, in which the monthly rent was charged at tlm 
sum of $44.15 instead of $50 per month, the rent reserved 
in the lease, and then moved the court to exclude the lease 
from its consideration because it was incompetent testimony. 
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The motion was overruled and the defendant excepted. 
As has been seen, the lease as a matter of evidence could cut 
no figure in the case. Whether it was admitted or rejected 
could neither hurt nor help either party. The point in con- 
troversy was as to the terms upon which the defendant held 
possession after the determination of the time fixed by the 
lease. There was no dispute that the rent reserved in the 
lease was $50 per month. The plaintiff affirmed and the de- 
fendant denied that the defendant held over at the same rent. 
Upon this issue the evidence offered by the defendant as to 
the amount of the rent claimed by the plaintiff for the 
months of November and December, was competent as tend- 
ing to show a modification of the terms prescribed by the 
lease ; but it was not conclusive of the question, nor could 
the fact of its competency be any reason for the exclusion 
of other testimony in the case, whether competent or in- 
competent. 

Another ground of error complained of was in the giving 
instructions for the plaintiff. The court, at the instance of 
the plaintiff, declared the law of the case substantially as fol- 
lows, viz: 1. If the defendant held over after the termina- 
tion of the time for which the premises were let to him, the 
law presumes such subsequent holding to be under and sub- 
ject to the terms of the previous lease, unless the contrary 
was shown by the defendant; and further, if the defendant 
quit before the end of the last month he occupied, and if 
the plaintiff was entitled to recover at all, he was entitled to 
recover the rent for the whole of the month in which the de- 
fendant so quit. 2. If the fruit trees in question were in- 
jured through the neglect or by the omission of the defend- 
ant properly to protect them, the plaintiff is entitled to 
recover such damages as the evidence may show he has sus- 
tained thereby. 3. If the defendant removed manure made 
on the premises, and such removal took place after he had 
quit possession, the plaintiff is entitled to recover the value 
thereof. 

I see no solid objection to the instructions; on the con- 
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trary, 1 think they embrace a fair exposition of the law as 
applicable to the case. 

The defendant asked two instructions, one of which as 
appears by the bill of exceptions was given, and the other re- 
fused ; but it not appearing which was the one given or which 
refused, we cannot consider the defendant’s exception on 
this point. 

We find no error in the record. Let the judgment be 
affirmed ; Judge Bay concurring. 


——__+8#er—— 


Aveustus McDoweLL et al., Respondents, v. Newton D. 
StronG, Appellant. 


Justices’ Courts—Appeals.—Where the parties to a suit appealed from a justice 
of the peace appear at the trial, the court must proceed to try the case upon 
the merits. The judgment can only be affirmed, upon motion, when the 
appellant fails to prosecute his appeal. 


Appeal from St. Louis Law Commissioner’s Court. 


C. F. Burnes, for respondents. 


L. Eaton, for appellant. 
Bay, Judge, delivered the opinion of the court. 


Plaintiff obtained judgment before a justice of the peace, 
from which defendant appealed to the Law Commissioner’s 
Court of St. Louis county. On the day that the case was 
set for trial in the Law Commissioner’s Court the parties 
appeared, waived a jury, and consented that the cause should 
be tried by the court; whereupon plaintiff moved the court 
to affirm the judgment of the justice, which motion was 
sustained, and the judgment affirmed. The defendant filed 
his motions to set aside the judgment and also in arrest, 
which were overruled, and the case is brought here by ap- 
peal. 
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It was error in the court below to affirm the judgment of 
the justice. The court should have proceeded to hear, try, 
and determine the cause anew, without regarding any error, 
defect, or other imperfection, in the proceedings of the jus- 
tice. The appellate court can only affirm the judgment when 
the party appealing fails to prosecute his appeal. (Martin 
v. White, 11 Mo. 214; Starr v. Stewart, 18 Mo. 410.) 

Let the judgment be reversed and the cause remanded. 
Judge Dryden concurs. 


——_ * 3 0@>——_—_— 


Wm. H. Lackianp, Apm’r or ALBert S. Recor, Respondent, 
v. Josaua W. Owines, Appellant. 


Damages—Trespass—Officer.— Where the owner of property levied upon by 
the sheriff presents his claim under the act of 1855, p. 464, relating to the 
duties of sheriff, &c., in St. Louis county, if the plaintiff in the execution 
decline giving the bond to the sheriff and relinquishes the benefits of the 
levy,—in an action of trespass he will not be liable in damages for the value 
of the property taken. The owner, having claimed under the statute, can- 
not, when the plaintiff in the execution admits his claim, refuse to receive 
back the property. 


Appeal from St. Louis Circuit Court. 


Van Waggoner & Hamilton, for appellant. 


The principal question is as to the measure of compensation 
under such circumstances. In the instructions given by the 
respondent the court ruled that notwithstanding the goods 
were tendered back to him, still he was entitled to receive 
their full value with interest. This, we think, was erro- 
neous. 

It is not necessary to question the general principle which 
controlled the action of the court below, that a party whose 
property has been illegally taken under an execution against 
another person, may refuse to receive it when tendered, and 
insist on his right to recover its value, as well as damages 
for the taking. The statute, however, introduces an addi- 
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tional element into the case, growing out of the claim made. 
It assumes that there has been a seizure of the property, and 
expressly authorizes the sheriff, when the execution creditor 
yields to the claimant by declining to give the bond neces- 
sary to secure the enforcement of the writ, to refuse to com- 
plete the execution by selling and appropriating the proceeds 
to the debt. The Legislature had two objects in view, the 
principal of which was protection to the officer, and the 
other was to enable any person whose property had been 
wrongfully levied upon, to be restored to the possession, in 
specie, in @ summary manner, without trial of his right as 
under the general law, or to procure indemnity if, after 
claim duly made, the officer should, nevertheless, proceed to 
execute the writ. No special direction to the officer was 
necessary, requiring him to relinquish the levy and surren- 
der the property. That results from the very nature and 
object of the proceeding. The statute supposes that as the 
- claimant has claimed the property, he will not refuse to re- 
ceive it when offered to be restored to him. After the offer 
to return, the custody of the law is virtually at an end. By 
his own act, the claimant places the property beyond the 
reach of the creditor. The execution, as to the property 
levied upon, is not merely superseded, but is, to all practical 
purposes, countermanded by the statute, through the agency 
of the claimant himself, who sets the officer in motion for 
that purpose. The party injured is not bound to resort to 
the statutory remedy; but if he does so, he ought to be 
concluded by the necessary consequences, and is not entitled 
to damages arising from his own perverseness or obstinacy. 
The just and reasonable course in such a case is to deduct 
from the damages sustained the value of the property as it 
was when tendered, less the cost and expense of returning it. 





Lackland, Cline & Jamison, for respondent. 


In our opinion the only legal question raised by the in- 
structions, worthy the attention of this court, is, can the 
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owner of goods that are siezed and carried away by a tres- 
passer, refuse to receive them back again, when tendered by 
the wrongdoer, and maintain his suit for the value? Or, in 
other words, can he waive the goods, and sue for and re- 
cover a money satisfaction ? 

The instructions raise this proposition, and, if it can be 
done, then there is no error in them. The local statute 
applicable to St. Louis county, passed for the benefit of sher- 
iffs and marshals, does not, in anywise, change or modify 
the liability of the party who directs the sheriff or marshal 
to levy upon the property of a third party, and hence the 
parties stand upon their common law rights, and the defend- 
ant became liable as a trespasser to the plaintiff, occasioned 
by the seizure of his goods, and it was not in his power to 
divest himself of any part of that liability, by tendering back 
the goods which he had caused to be unlawfully taken from 
the plaintiff. 


DRYDEN, Judge, delivered the opinion of the court. 


This was a suit in the nature of an action of trespass de 
bonis asportatis. Owings, the appellant, having an execution 
against one Keyes, caused the sheriff of St. Louis county to 
levy and sieze thereon a lot of chairs, as the property of 
Keyes, found in his custody, but which were in fact the 
property of Regor, the respondent. Regor made his claim 
in writing, under the provisions of the act of the General 
Assembly prescribing the duties of sheriff and marshal in St. 
Louis county touching the levy and sale of property claimed 
by third persons. (Sess. Acts, 1855, p. 464.) The sheriff 
thereupon demanded of Owings a bond as required by the 
act, but Owings declining to give bond the sheriff offered to 
return the property, but Regor refused to accept it and 
brought this suit to recover damages, as well for the value 
of it as for the alleged taking, and was permitted to recover 
accordingly. The only question presented in this court is 
whether, under the facts as stated, the value of the goods 
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was legally the measure of recovery or an element of the re- 
spondent’s damages. 

The local act provides: “§1. When any sheriff, marshal, 
constable, or other duly authorized officer shall levy any 
execution or attachment on any personal property, and any 
person, other than the defendant in such execution or at- 
tachment, shall claim such property or any interest therein, 
such officer may demand of the plaintiff or his agent in such 
execution or attachment, a sufficient indemnification bond 
with at least two good and sufficient securities, to be ap- 
proved by such officer, and may refuse to execute such exe- 
cution or attachment until such indemnification bond be 
given.” It is further provided: “ § 38. No claim made to any 
personal property levied on as aforesaid, shall be valid or 
lawful as against such officer, unless such claimant or his 
agent shall set forth his claim in writing, verified by the affi- 
davit of such claimant or his agent, describing the property 
claimed and stating his interest therein, and whether it is 
the whole or only part thereof, and stating also that he is, in 
good faith, the lawful owner of the interest claimed by him 
in said property ; that the defendant in such execution or 
attachment has no right or title, directly or indirectly, in the 
interest in said property claimed by said claimant, and that 
said claim is not made in collusion with said defendant for 
the purpose of vexing, hindering, or delaying the plaintiff in 
obtaining his just rights.” The remaining sections of the 
act relate to the form and conditions of the bond, the pro- 
ceedings which the claimant may have thereon, and to the 
exemption of the officers from liability for the trespass, as 
a consequence of the giving bond. 

There is no dispute that at common law, where a chattel 
is tortiously taken from the owner, he is not bound to re- 
ceive it back against his consent, but at his option he may 
proceed against the tortfeasor, either for the specific prop- 
erty taken or for its value in damages. 

The party injured can be deprived of his choice of reme- 
dies by no act of the trespasser ; but may he not by his own 
38—VOL. XXXV. 
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act deprive himself of that choice? is the question. An 
owner of property wrongfully siezed on execution or attach- 
ment is not obliged to claim under the statute. He may 
stand upon his common law rights and trust to his common 
law remedies, if he will; but if he appeal to the statute, 
claiming its benefits, he must submit to its burdens. The 
primary object of this local law doubtless was indemnity 
to the officer; but another purpose was to obtain for the 
owner of a chattel wrongfully siezed on legal process, a 
speedy return of his property, or, in default thereof, ample 
indemnity for its loss. This was to be accomplished through 
a claim in writing to the levying officer, duly verified by the 
claimant. When a claim is thus made, a creditor is justified 
in supposing it is made in good faith, and that the choice is 
tendered to him either to give the bond and avail himself of 
the property, or to decline giving it and suffer the property 
to be restored to the owner. If he accept the last alterna- 
tive, the property, as a consequence, is put beyond his reach, 
and the officer is exonerated. Upon the theory of the court 
below, this is a sacrifice for which the law makes no com- 
pensation. We think otherwise. As the respondent, by pre- 
ferring his claim under the statute, induced the appellant to 
forego the advantage his levy gave him, there is no hardship 
in holding him bound to accept what the appellant had thus, 
upon his demand, yielded. On the other hand, it would be 
grossly unjust to the appellant, after having thus acquiesced 
in the respondent’s claim, and given over his advantages, 
still to be held responsible in the same degree as if he had 
adopted the opposite line of action. 

We think the value of the property siezed in this case was 
not the measure of recovery, and that the court below erred 
in its instruction in this regard; and for this cause the judg- 
ment is reversed and the cause remanded, Judge Bay con- 
curring. 


[END OF MARCH TERM. | 
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Lapp, Patrick & Oo., Appellants, v. Joun E. D. Covuzins, 
Respondent. 


1. Practice—Amendment.—After an appeal prayed for and allowed, the court 
has no authority to allow a pleading to be filed nunc pro tunc. 


2. Practice—Attachment,—Where, in a suit by attachment, an interpleader is 
filed claiming money or property in the hands of a garnishee, the issue 
upon the interpleader must be tried and determined before the trial of the 
issue between the plaintiff and the garnishee. 


Appeal from St. Louis Circuit Court. 


Partridge & Currier, for appellants. 


I. The judgment of the court below does not follow the 
pleadings, and is therefore irregular. The only issue made 
in the pleadings was between the plaintiffs and the inter- 
pleader, in respect to which the court renders no judgment. 
There was no issue on the pleadings between the plaintiffs 
and the garnishee, but the court rendered judgment in favor 
of the garnishee, whereas the judgment should have been for 
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the plaintiffs, for want of a replication to their denial and 
allegation. (R.C. 1855, p. 258, § 69 et seq.; Rules of 
Circuit Court, Rule 21.) 

II. The court erred in admitting the declarations of Wal- 
ton. He was not a party to the record and was a competent 
witness. His statements out of court were mere hearsay. 
They are not admissible as a part of the res geste, since they 
were distant both in time and place from the transaction im- 
puted to him, to wit, the fraud in the wood contract. They 
were independent of each other, separate and distinct, as 
much so as they would have been had ten years intervened. 
(1 Greenl. Ev. 122, §§ 110, 111.) 


J. O. Broadhead, for respondent. 


Wacner, Judge, delivered the opinion of the court. 


This was a case of garnishment on mesne process. Judg- 
ment was duly obtained against the principal debtors, in the 
court below, and the respondent was summoned to appear to 
answer such interrogatories as might be exhibited against 
him by the plaintiffs, (appellants here,) touching his indebt- 
edness to the defendants in the original cause. 

Interrogatories were duly filed against the respondent, 
who answered, denying any indebtedness whatever to the 
principal debtors, or that he had in his possession or under 
his control any property, money, or effects, belonging to 
them, or in which they had any interest. 

The appellants traversed the respondent’s answer, and 
alleged that he had, at the time he was summoned as gar- 
nishee in this cause, in his possession, custody and control, 
two thousand dollars in money belonging to Walton (one of 
the principal debtors), and in which he had then an interest ; 
and that he also owed the said Walton the further sum of 
two thousand dollars. 

To these allegations respondent made no reply till after 
judgment was rendered and an appeal taken to this court. 
The court then permitted him to file his reply nunc pro 
tunc. 
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Subsequent to the filing of the interrogatories and the 
answer on the garnishment, the United States, by their attor- 
ney, interpleaded for the fund alleged to be in the hands of 
the respondent as garnishee, claiming the same to be the 
property of the United States, and denying that said Walton 
had any interest therein. This claim and interpleader the 
appellants denied. 

Whilst the issue between the appellants and interpleader 
was still pending, the court admitted in evidence the decla- 
rations of Walton, made a considerable length of time after 
he had acquired the money, as to the mode in which he ob- 
tained it. The trial was before the court, both parties waiv- 
ing a jury. The only testimony having any material bearing 
on the question was the declarations of Walton, to the admit- 
ting of which the appellants duly excepted. 

At the conclusion of the trial the court gave several in- 
structions at the instance of the respondent, chiefly predica- 
ted on said declarations, and then rendered judgment in his 
behalf without disposing of the issue made up between the 
appellants and the interpleader. Exceptions at the time 
were taken to the ruling of the court in giving said instruc- 
tions, and also a motion filed for a new trial; which being 
overruled, the appellants again excepted, and now bring the 
case here by appeal. 

Several instructions were offered by the appellants and re- 
fused, but, from the view we have taken of the case, we do 
not deem it necessary to notice them now. 

It is contended that the court erred in permitting respond- 
ent to file his reply to appellants’ denial after judgment. 

Our Practice Act is very liberal, in furtherance of justice, 
in allowing amendments to be made, and the pleadings to be 
conformed to the proof. (2 R. C. 1855, p. 1254.) But here, 
however, the pleading was filed, not only after judgment 
rendered, but after an appeal was prayed for and allowed. 
The court, then, had no further jurisdiction over the case, 
and had no right to order the reply to be filed nunc pro tune. 
The agreement made between the parties, giving further 
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time to file a bill of exceptions, does not, in our opinion, 
alter the case. Such gross and palpable negligence in parties 
or their attorneys, in failing to file their pleadings at the 
proper and appropriate time, is highly reprehensible and 
should not be encouraged. 

The proceedings of the court were irregular, in giving 
judgment without determining the issue raised on the rec- 
ord, in respect to the claim and interpleader of the United 
States. That should have been settled before proceeding to 
adjudicate the matters in dispute between the other parties. 
When aclaimant interpleads, an issue is made up and must 
be tried without unnecessary delay, as an original cause be- 
tween plaintiff and defendant. The law contemplates in 
every such case a final judgment. (R. C. 1855, p. 255, § 
55; Weisenecker v. Kelper, 7 Mo. 52; Richardson v. Jones, 
16 Mo. 177; Richardson v. Watson, 23 Mo. 34.) 

The declarations of Walton on the trial were wrongly ad- 
mitted; he was not a party to the record on the then pend- 
ing issue, and was a competent witness. If his testimony 
was desired, he should have been called. On no sound legal 
principles can his declarations amount to anything more than 
mere hearsay; they were not admissible as part of the res 
geste, because they were distant, both in point of time and 
place, from the transactions which they purported to detail. 

Where declarations offered in evidence are merely narra- 
tive of a past occurrence, they cannot be received as proof of 
the existence of such occurrence. They must be concomitant 
with the principal act, and so connected with it as to be re- 
garded as the mere result and consequence of the co-existing 
motives. To become a part of the res geste, entitling them 
to be admitted in evidence, they must have been made at the 
time of the act done, which they are supposed to character- 
ize, and have been calculated to unfold the nature and qual- 
ity of the facts they were intended to explain, so as to har- 
monize with them and obviously constitute one transac- 
tion. (Enos v. Tuttle, 8 Conn. 250; Hadley v. Carter, 8 
N.H. 40.) 
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It has been insisted in argument that respondent, being an 
officer of a municipal corporation, was not subject to the 
process of garnishment, the money being considered as in 
custodia legis. We cannot notice this defence here; he has 
not set it up in his answer. Witnesses have testified to the 
fact of his being such officer; but if he wishes to avail himself 
of it in his defence, it must be alleged in his pleadings. 

The judgment will be reversed and the cause remanded. 
Judge Lovelace concurs. 


———_+00o+—— 


BERNARDINO FLOREZ, Respondent, v. CaroLtingE Uuric, Ap- 
MINISTRATRIX OF PHILIP UnRIG, DEC’D, Appellant. 


Practice—Default.—The Supreme Court will not, except where manifest in- 
justice has been done, revise the discretion of the inferior court in refusing 
to set aside an interlocutory judgment or default. An affidavit to set aside 
a default should set forth the facts, that the court may see whether there 
be merits in the defence. 


Appeal from St. Louis Circuit Court. 


Heussler, for respondent. 


This court has decided that it will not interfere with the 
judgment of the court below, refusing to set aside a judg- 
ment by default, when it appears there has been gross neg- 
ligence on the part of the defendant. (Faber v. Bruner, 8 
Mo. 541.) 

And again, this court has decided, over and over again, 
that no distinction is made between the negligence of a party 
and the negligence of his attorney. (Field v. Watson, 8 Mo. 
686; Kirby v. Chadwell, 10 Mo. 392; Austin v. Nelson, 11 
Mo. 192; Ridgley v. 8. Bt. Reindeer, 17 Mo. 442.) 

Nor will this court interfere with the exercise of a discre- 
tionary power vested in the court below, unless, perhaps, 
under peculiar circumstances. (Caldwell v. McKee, 8 Mo. 
384; Edwards v. Watkins, 17 Mo. 273.) 
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The motion to set aside a judgment by default is addressed 
very much to the discretion of the inferior court. (Kribben 
v. Eckelkamp, 34 Mo. 480.) 

It has also been held by this court, that, in an affidavit to 
set aside a default, the defendant must state he has, or be- 
lieves he has, a meritorious defence, and set out the evidence 
by which he expects to support it. (Barry v. Johnson, 3 
Mo. 372; Lamb v. Nelson, 34 Mo. 501.) 

The defendant wholly failed to set out the evidence by 
which she expects to support her supposed defence. She 
says she has a defence for not repairing the roof. The peti- 
tion shows that the plaintiff allowed defendant a certain sum 
monthly for repairs. 


Van Waggoner, for appellant. 


LOVELACE, Judge, delivered the opinion of the court. 


This is an action to recover a balance due, by defendant to 
plaintiff, growing out of the lease of certain premises to de- 
fendant’s intestate, Philip Uhrig. The suit was commenced 
in the lifetime of said Philip Uhrig, in the Circuit Court of 
St. Louis county, by attachment, under the provisions of the 
“Act concerning Landlords and Tenants.” Philip Uhrig, by 
his attorney H. N. Hart, filed a plea in the nature of a plea 
in abatement; and, on the first day of March, 1862, on mo- 
tion of plaintiff, the defendant’s plea was stricken out, and 
ten days’ time given him to plead. On the 13th day of 
March, 1862, the plaintiff took a default against the defend- 
ant for failing to plead, and at the September term, 1862, 
(Philip Uhrig, in the mean time, having departed this life, ) 
Caroline Uhrig, the widow and administratrix of Philip 
Uhrig, filed a motion to set aside the interlocutory judgment 
and permit her to plead, for reasons set forth in certain aff- 
davits which accompany her motion. The affidavits of her- 
self and another person, setting forth that when the suit was 
first instituted against Philip Uhrig, he had employed Henry 
N. Hart, an attorney at law, to defend said action for him; 
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and that Hart told Uhrig that he (Hart) would advise Uhrig 
of any attention that might be needed, on the part of Uhrig, 
in the progress of the cause; that Uhrig was taken sick in 
the beginning of February, 1862, so that he was unable to 
attend to his business, and continued to grow worse until 
he died, which was on the 14th day of March, 1862; that 
the second day after her husband died, Caroline Uhrig called 
on Hart to ascertain what had been done in the suit, and 
how much her husband had been sued for, and to learn when 
the suit would be tried; that Hart told her the suit was 
for one month’s rent, about two hundred dollars, and that 
nothing could be done for one year. The affidavits also 
state, that Caroline Uhrig was not aware of the fact that 
Hart had failed to file an answer, until she was informed by 
her present attorney. The affidavit of Caroline Uhrig also 
denies that the indebtedness of Philip Uhrig to plaintiff 
amounts to five hundred dollars or any sum approximating 
thereto, but alleges that the defendant has a defence against 
the plaintiff for a breach of covenants in the lease to repair 
the roof of the house; but it is not stated what the nature of 
these covenants was, or what damage the defendant sustained 
by reason of the failure. 

These being substantially the facts of the case, the court 
below overruled the motion to set aside the interlocutory 
judgment, and proceeded to enter up a final judgment against 
the defendant. 

The only error complained of in the court below, is in re- 
fusing to set aside the interlocutory judgment in order that 
the defendant might plead to the merits of the cause. In 
such cases the inferior courts have very wide discretionary 
power, which ought to be exercised in such a way as to pro- 
mote the ends of justice as far as possible. But it would be 
very unsafe for this court to undertake to revise the errors 
of the inferior courts in the mere exercise of their discretion, 
and ought not to be done unless manifest injustice has result- 
ed from the action of the court below, and I am not prepared 
to say that such is the fact in this case. If there was any 
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fault in rendering this interlocutory judgment on the 13th 
day of March, 1862, it was the fault of the defendant’s attor- 
ney; for when the plea in abatement was stricken out on the 
1st day of March, ten days’ time was given to defendant to 
plead, and no very substantial reason is given for the failure. 
If the attorney found it out of his power to plead on account 
of the sickness of his client, and really had a meritorious 
defence to the plaintiff’s cause of action, he ought to have 
presented the facts to the court and got an extension of time, 
and, failing to do this, the default was properly granted ; and 
I am not prepared to say that the court committed error in 
refusing to set it aside, merely for the reason that the attor- 
ney had been negligent. (Stout v. Calm, 6 Mo. 254; Kerby 
and Potter v. Chadwell, 10 Mo. 392; Steigers v. Darby, 8 
Mo. 679.) 

The affidavit of defendant was also insufficient in not set- 
ting out fully what defence, if any, she had to the plaintiff’s 
cause of action, so that the court might see from the facts 
whether there were merits in her defence. 

Judge Wagner concurring, the judgment is affirmed. 


James S. Doucuerty, Respondent, v. Leonarp MaTrHews, 
Appellant. 


1. Landlord and Tenant—Lease—Assignee—Contract.—Where the estate of the 
lessee has been assigned with the consent of the lessor, the assignee may 
assign the estate without the consent of the lessor. A contract by the as- 
signee to the lessor, to be responsible for rents accruing after his assign- 
ment, would be without consideration and void. 

2. Courts—Jurisdiction—To give the St. Louis Land Court jurisdiction under 
2d sec. of the act establishing the court (R. C. 1855, p. 1892), it must appear 
from the petition that the obligation which is the ground of the action arose 
out of a lease, or by virtue of some contract created by it, or some liability 
incurred under it. 

8. Practice—Trial—Variance.—The plaintiff cannot set up one cause of action 
in his petition, and on the trial prove another and a different one. If he al- 
lege a parol contract in his petition, he cannot at the trial prove a contract 

under seal. 
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Appeal from St. Louis Land Court. 


The petition was as follows: 


“Tn St. Louis Land Court, October Term, 1861. James 
S. Dougherty, plaintiff, v. Leonard Matthews, defendant. 
Plaintiff, by attorney, states that on the 1st day of August, 
1859, one Edward A. Tudor leased of plaintiff, for the term 
of three years from the said 1st day of August, 1859, the 
store at the north east corner of Almond and Fourth streets, 
in St. Louis, Mo., at the yearly rent of four hundred and fifty 
dollars, payable monthly, in equal sums of 37} dollars, the 
first payment to be made on the first of September, 1859, 
and on the 1st of each month thereafter; that said lease was 
in writing, and signed by plaintiff and said Tudor, and that 
said lease was not to be assigned without the consent in wri- 
ting of said plaintiff. Plaintiff alleges that on the 5th of April, 
1860, the said Tudor assigned said lease to the defendant, 
Leonard Matthews, who accepted said assignment and there- 
by became liable for said rent; that thereafter said defend- 
ant desired to assign said lease to one Greenleaf, and 
requested the consent of plaintiff therefor, which plaintiff 
gave on the express condition that he, said defendant, would 
assume the prompt payment of the rent reserved in the fore- 
going above-mentioned lease to said plaintiff; and said de- 
fendant accepted said condition in consideration of said con- 
sent, and on the 26th of April, 1860, assigned said lease to 
said —— Greenleaf, as so authorized by plaintiff, and thereby 
said defendant became liable, by said undertaking, to pay 
said rent as it became due by the terms of said lease. Plain- 
tiff states that on the 1st of September, 1860, there had be- 
come due to plaintiff from defendant, under said lease and 
undertaking, six months’ rent on said premises, amounting 
to 225 dollars, which has been demanded of defendant and 
has not been paid, and is now due and unpaid, and for which 
plaintiff now asks judgment with interest.” 





Holliday, for appellant. 
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I. The court erred in admitting the “ written consent” 
of Dougherty to Matthews in evidence on the part of 
the plaintiff, because of the variance between that and the 
‘“‘ written consent” or undertaking declared on in the petition. 

‘“‘ If any part of the contract proved should vary materially 
from that which is stated in the pleadings, it will be fatal.” 
(1 Greenl. Ev. §§ 66, 68.) The allegation in the petition is 
that Matthews “assumed” the payment of the rent; the 
written consent offered in evidence stated that Matthews 
‘“‘ assured’ the prompt payment of the rent. 

II. The Land Court did not have jurisdiction. The only 
clauses, under the act establishing the Land Court, under 
which jurisdiction can be claimed, are two: the one giving 
said court jurisdiction of all actions “ for enforcing the rights 
and obligations of lessors and lessees and their respective 
assignees,” the other granting that court “ concurrent juris- 
diction with the Circuit Court for the collection of demands 
whose consideration is real estate or any interest therein.” 

The relation of the parties to each other gives the jurisdic- 
tion in the former case—it is “for enforcing the rights and 
obligations of lessors and lessees and their respective as- 
signees,” and in the latter clause the subject matter gives 
the jurisdiction, ‘the collection of demands whose consid- 
eration is real estate or any interest therein.” 

a. Is this suit for the purpose of “ enforcing the rights and 
obligations of lessors and lessees and their respective as- 
signees”? 

The defendant is not a lessee ; Tudor was the lessee. He 
is not lessor; plaintiff was the lessor. The only question 
left under this clause is, was defendant an “assignee” of 
the lessee at the time this suit was instituted, and does the 
plaintiff seek to charge him as assignee of the lessee? Is he 
sued under the obligations he incurred as assignee, and, if 
he is, is he liable as assignee ? 

The appellant insists that the petition does not charge him 
as assignee, but by virtue of the new undertaking in “ assu- 
ming” to pay the rent. Still the defendant is not liable as 
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assignee. An assignee of a lease is only liable by privity of 
estate ; to discharge himself from all liability he has only to 
assign over. (McKee v. Angelrodt,16 Mo. 283; Armstrong 
v. Wheeler, 9 Cow. 88; Tayl. Landl. & Ten. § 680; Pitchey 
yv. Lovey, 1 Show. 340; 1 Sand. 56; Smith’s Landl. & Ten. 
293, 294, n.) 

An assignee is not liable for rent accruing after an assign- 
ment, even though such assignment is wrongful. (Paul v. 
Nurse, 2 M. & R. 525; Odell v. Wake, 3 Camp. 394; 1 C. 
& M. 640; 8 Tyr. 637; Collins v. Couch, 13 Jur. 361.) 

An assignee may discharge himself from all liability for 
subsequent breaches, both as regards rent and other cove- 
nants, by assigning over (Hurst v. Rodney, 1 Wash. C. C. 
375; 12 Mod. 871); as, for instance, to a beggar (2 Atk. 
546; Taylor v. Shum. 1 B. & P. 21); or to a femme covert 
(Barnfather v. Jordan, 2 Dougl. 452); or to a person on the 
eve of quitting the country forever, provided the assignment 
be executed before his departure. (Onslow v. Corrie, 2 
Madd. 330.) 

And this is the case, even though the assignee receive a 
premium from the assignor as an inducement to accept the 
transfer (2 Atk. 546); because the assignment destroys the 
privity of éstate, which was the only ground upon which the 
assignee was liable ; and though the lessee’s liability on his 
covenant to pay rent subsists during the continuance of the 
lease, there is no personal confidence in the assignee of the 
lessee. The lesseé remains liable by privity of contract. 
(Tayl. Landl. & Ten. § 452.) 

At the time the rent sued for accrued, the defendant had 
assigned over to Greenleaf; having assigned over, there was 
no privity of estate between the plaintiff and defendant, and 
that is the only ground upon which he could be liable as 
“assignee.” 

b. Is the “consideration of the plaintiff’s demand real es- 
tate, or any interest therein ’’? 

If the defendant is liable at all, he is only liable by reason 
of his special contract, the “ written consent,” &c.; he is not 
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liable at all on the lease. (Bain v. Clark, 10 Johns. 424; 
Smith v. Mapleback, 1 T. R. 441.) In Bain v. Clark, the 
lessee surrendered before the year was out, holding himself 
liable to pay the year’s rent, and agreeing that the lessor 
might take all lawful means for the recovery thereof accord- 
ing to the lease. This surrender was endorsed in the above 
terms on the lease. 

The “ written consent’ of Dougherty, that Matthews might 
assign the lease to Greenleaf, was the only consideration for 
the special agreement by Matthews to assure the payment of 
the rent. This was not real estate or any interest therein. 
No interest in real estate passed out of Dougherty or was 
acquired by Matthews by said consent. Matthews had the 
power to assign without the written consent of Dougherty. 
His powers were not enlarged by that consent. 

Even a lessee may assign without license, and the assign- 
ment will be valid if he was restrained trom assigning by 
covenant only, the lessee only committing breach of cove- 
nant; the assignment being void if the condition be that the 
lease shall cease in case the lessee assign. (Furl. Landl. & 
Ten. 557; Paul v. Nurse, 8 B. & C. 488; 2 M. & Ry. 
525, S. C.) 

Again, even if the plaintiff had a right to recover rent from 
the defendant, this court would not have jurisdiction. (Ad- 
ams v. Blecker, 33 Mo. 403.) 

III. There was no consideration for the promise of defend- 
ant to “assure” the rent. 

The plaintiff’s consent was of no value to the defendant; 
the plaintiff had no power to prevent Matthews from assign- 
ing the lease, nor could he have maintained any action 
against Matthews had he assigned without such consent. 
Matthews, while he held the lease, was not liable for rent by 
privity of contract; he was only liable on account of privity 
of estate, and, as soon as he assigned over, that privity of es- 
tate was destroyed. 

If the landlord license one assignment, the condition is 
gone forever, and the assignee may afterwards assign without 
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license (Smith’s Landl. & Ten. 117, marg.: Furl. Landl. 

& Ten..556; Tayl. Landl. and Ten. § 410; Dumpor’s case, 

4 Co. 119; Brummell v. McPherson, 14 Ves. 173; Doe v. | 
Bliss, 4 Taunt. 736; Am. Lea. Ca. 87; Bleecker v. Smith, 
13 Wend. 530; Dakin v. Williams, 17 Wend. 447; Jones v. 
Jones, 12 Ves. 186; Dickey v. McCulloch, 2 W. & S. 100; 1 
V.&B.191; 2Dyer, 152 ; Whitchcockv. Fox, 1 R. Rep. 390; 
2 Bulst. 290) ; because the covenant not to assign without 
license, in which “assigns” are not mentioned, does not run 
with the land, for it obviously contemplates that the land 
shall not pass into the possession of an assignee. (1 Wm. 
Saund. 288 b.; Bally v. Wells, 3 Wills, 25; Doe v. Peck, 1 
B. & Ad. 36; 20 E. C. S. R. 417; Coote’s Landl. & Ten. 
291; Smith’s Landl. & Ten. 119, ».; 1 Smith’s Lea. Ca. 
5th Am. Ed. 139; Spencer’s Case, 5 Coke, 161; Hazlehurst 
v. Kewick, 6 S. & R. 446; Furl. Landl. & Ten. 570; Tayl. 
Landl. & Ten. § 413; Phillips v. Hoare, 2. Atk. 219; Wil- 
mot, 344; 10 East. 130.) 

The lease from Dougherty to Tudor contained this clause : 
“That he” (the said lessee) ‘ will not assign this lease, nor 
underlet the whole or any part of the premises to any person 
or persons * * * without the consent in writing of the 
said lessor, his heirs or assigns ’’; so that the lessee does not 
covenant that his “ assigns’ shall not assign without license. 

What benefit to Matthews was Dougherty’s consent? He 
had the right to assign without that consent, without incur- 
ring any liability. What detriment to Dougherty was 
brought about by giving the consent? None at all. What 
is a good and valuable consideration? In the language of 
the books, “ the thing done must have been advantageous to 
the defendant, or detrimental, or troublesome, or inconve- 
nient to the plaintiff, and must be such an act or service as 
the law recognizes as good legal consideration for a promise.” 
(Kaye v. Dulton, 7 Manning & Gr. 806 ; Freeman v. Boyn- 
ton, 9 Mass. 488; Cabot v. Haskins. 3 Pick. 83; Lawrence 
v. McCalmont, 2 How. 426.) 

To render an agreement to forbear, and the forbearance 
34—VOL. XXXV. 
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of a claim, a sufficient consideration, it is essential that such 
claim be sustainable at law or in equity, and the considera- 
tion will fail if it appear that the demand was utterly with- 
out foundation. (Com. Dig., action upon case of assump- 
sit, F.8: Jones v. Ashburham, 4 East. 455: Smith v. Algar, 
1 B. & Ad. 604; Lowe v. Wetherby, 4. Dev. & Bat. 209.) 
The consideration must be of some value. (Smith v. Smith, 
3 Leon. 88.) 

Where a man is already morally and legally bound to do 
an act, he cannot maintain an action on the promise of a 
third person, afterwards made, to pay him for doing it. Such 
promise is without consideration. (Ford v. Crenshaw, 1 Lit- 
tell, 68.) 

Although a compromise of a doubtful right or liability is 
a good consideration, a promise made by a party in igno- 
rance of his rights and by surprise, when, in fact, he is not 
responsible, is not binding. (Logan v. Matthews, 6 Barr, 
417.) 

Matthews, in ignorance of his rights, supposed that he 
could not assign the lease without the written consent of 
Dougherty, and to get that written consent he agreed to as- 
sure the payment of the rent. Suppose, instead of assuring 
the rent, he had given his note for three hundred dollars, 
can there be any doubt that the note was without considera- 
tion. (Cook v. Elliot, 34 Mo. 586.) 


M. L. Gray, for respondent. 


Homes, Judge, delivered the opinion of the court. 


The motion in arrest brings up the question of the suffi- 
ciency of the petition. The principal grounds of demurrer 
were these two: 1. That the petition did not state facts suf- 
ficient to constitute a cause of action ; and 2. That the court 
had no jurisdiction of the subject of the action. 

1. The cause of action is founded upon a parol contract 
to pay the rent reserved in a lease from the plaintiff to Ed- 
ward A. Tudor, for a term of three years from the first day 
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of January, 1859, at a yearly rent, payable monthly on the 
first day of each month thereafter. It is stated that the lease 
was in writing and signed by them, and that it was not to 
be assigned without the consent of the lessor in writing. 
This averment does not by its terms extend beyond the im- 
mediate parties to the lease, and it cannot, by any fair legal 
intendment, be held to include assignees. The lease is not 
stated to be under seal, and therefore the case does not come 
within the doctrine of covenants running with the land or 
thing demised. (1 Smith’s Lea. Ca. 107,157.) It is then 
stated that on the 5th day of April, 1860, Tudor, the lessee, 
assigned the lease to the defendant ; that the defendant, de- 
siring to assign the lease to one Greenleaf, requested the 
consent of plaintiff thereto, and that his consent was given 
on the express condition that the defendant would assume 
the prompt payment of the rent reserved; that, in consid- 
eration of such consent, the defendant accepted the condi- 
tion, and on the 26th day of April, 1860, assigned the lease 
to Greenleaf; and that on the first day of September, 1860, 
there was six months’ rent due, for which he asks judgment. 
It thus appears on the face of the petition that no part of the 
rent sued for fell due during the time in which the defend- 
ant held the premises as assignee, and that the alleged prom- 
ise was for the payment of rent which was to fall due during 
the time of the second assignee, and for which, if the lease 
were assigned, the defendant would not be liable; and the 
consideration for this undertaking is merely the consent of 
the plaintiff to the assignment of the lease. The plaintiff 
proceeds upon the assumption that the assignee could not 
himself assign the lease without the consent of the lessor, 
but it is not made to appear by anything contained in the 
petition that such consent was at all necessary, nor that the 
giving of it was any advantage to the defendant or any det- 
riment to the plaintiff. It may be presumed that the parties 
acted under a mistaken impression concerning it; they may 
have supposed that the consent was required when in reality 
it was not. A promise of this nature is without any valua 
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ble consideration, and merely nudum pactum. (Sto. on Contr. 
§ 429; Freeman v. Boynton, 7 Mass. 488 ; Cabot v. Haskins, 
3 Pick. 83; Kaye v. Dutton, 7 Man. & Gr. 806; Cook vy. 
Elliot, 34 Mo. 587.) 

2. The question of jurisdiction is determined by the same 
view of this petition in reference to the subject matter of the 
action. It is to be presumed that the claim of jurisdiction 
was based upon the following clause of the second section of 
the act establishing the Land Court (R. C. 1855, p. 1592): 
“for enforcing the rights and obligations of lessors and les- 
sees and their respective assignees.” In order to bring the 
case within this clause, it must be made to appear by the 
petition that the obligation which is the ground of the action 
arose out of the lease, and that it was assumed by the de- 
fendant by virtue of some contract created by the lease or 
some liability incurred under it, and in his character of as- 
signee of the lease. It cannot be extended to a special con- 
tract which is wholly independent of the lease. In any view 
that can be taken of this petition, it would have amounted to 
nothing more, even if a sufficient consideration had been sta- 
ted, than a special undertaking on the part of the defendant 
to assume the payment of rent which was to become due 
from another person. As an action for rent merely, as a 
money demand arising out of such special contract, it is clear 
that the case did not come within the jurisdiction of the 
Land Court. (Adams v. Blecker, 33 Mo. 403.) On both 
these questions the demurrer should have been sustained. 

3. On the trial, the plaintiff offered in evidence a lease 
under seal, and also a written agreement endorsed thereon, 
to the effect that the plaintiff gave his consent to the assign- 
ment of the lease on condition that the defendant would 
assure the prompt payment of the rent reserved in the lease. 
This agreement was signed and sealed by both parties. The 
defendant objected to the admission of it in evidence on the 
ground of variance. That the agreement read assure, and 
the petition assume, was immaterial; it was enough for the 
plaintiff to state it according to the legal effect; but there 
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was a fatal variance, and a total want of correspondence, be- 
tween the allegations and the proofs. If the plaintiff intend- 
ed to rely on this agreement, he should have founded his 
cause of action upon the instrument, and stated it in his pe- 
tition as a contract under seal. He cannot set up one cause 
of action in his petition, and on the trial prove another and 
different one. (Robinson v. Rice, 20 Mo. 229; Pensoneau 
v. Pensoneau, 22 Mo. 27.) 

As the judgment will be reversed on other grounds, it be- 
comes unnecessary to consider at large that part of the de- 
fence which related to the proceedings in the attachment 
suit. It will be sufficient to observe, that we discover no 
material error in the ruling of the court below on that sub- 
ject. 

The other judges concurring, the judgment is reversed 
and the cause remanded. 


+2 6e+—— 


James KE. Biyrue, Apm’rR oF Georce E. Denny, Appellant, 
v. CHARLES PRIMEAU, Respondent. 


Administration—Partnership.—In a suit by the administrator of a deceased 
partner fora debt due to the partnership, the letters of administration 
should be admitted in evidence, that the plaintiff may further prove that he 
has given bond and has become entitled to administer the affairs of the part- 
nership under the statute. (R. C. 1855, p. 121, &e.) 


Appeal from St Louis Court of Common Pleas. 


Knox &§ Smith, for appellant. 


Plaintiff submits that the court below erred in excluding 
the letters of administration on the estate of Denny. The 
plaintiff’s claim rested on these letters, and without them as 
evidence no recovery could be had; and no further proof as 
to the fact that no letters had been taken out on Capen’s es- 
tate, the fact that plaintiff had given the proper bond, and 
such other facts as might have been necessary to establish 
plaintiff’s claim, would have been of any avail. 
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The action of the court below opens the whole question as 
to whether the administrator of one deceased co-partner has 
aright to administer upon the co-partnership assets, when 
the surviving partner does not give the bond required by law. 

In this case, plaintiff proved that Capen was a non-resi- 
dent; he could therefore have no right to administer upon 
the assets of the firm, even had he lived. Rev. Stat. 1855, 
p. 121 and following, direct in what manner co-partnership 
estates shall be administered when one of the firm dies. This 
law provides that if one co-partner die, “any surviving 
partner, resident of this State, shall have the right to give 
bond as hereinafter required,” and then he may take charge 
of the co-partnership estate. This law limits such right to a 
resident partner. In the present case Capen was a non-resi- 
dent, and, if living, he could have had no right to adminis- 
ter the co-partnership assets. Had letters of administration 
been taken out on the estate of Capen, his administrator 
would have had no greater rights than Capen would have 
had, had he been living. The care and custody of the co- 
partnership estate therefore devolved upon Blythe, adminis- 
trator of Denny, as is provided in sec. 58 of Administration 
Act (R. C. 1855, p. 123). 

The only further proof to be made by plaintiff on the trial 
of this cause, was the production of the bond provided in sec. 
58, p. 123, which the rejection of the letters made futile to 
produce in court on the trial. 

Plaintiff would further urge that if he cannot recover in 
this action, there is no way in which defendant can be made 
to pay the debt. There is no provision in our statute, or 
any general provision or principle of law, by which one per- 
son can administer, in one administration, upon the joint 
estate of different co-partners. 

The theory of our law is, administration may be granted 
upon the estate of one deceased partner, with the right to 
the charge of the whole co-partnership assets, in case there 
is no surviving partner authorized to administer, or in case 
the surviving partner may administer but does not. 
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J. Wickham, for respondent. 


The only question presented for discussion in this case is, 
was the plaintiff duly authorized to administer the co-part- 
nership effects of Capen & Denny ? 

The letters of administration granted plaintiff npon the 
estate of George E. Denny, and offered in evidence, did not, 
per se, confer such an authority upon him. Under the stat- 
ute, §§58 & 59, Art. 1, title Administration, pp. 123-4, 
Vol. I. of Rev. Stat. of 1855, it becomes necessary, in case 
the surviving partner neglects or refuses to give bond within 
thirty days after letters of administration have been granted 
on the estate of the deceased partner, for the administrator 
of such deceased partner to give further bond to the satisfac- 
tion of the court conditioned that he will faithfully execute 
that trust before he is authorized to collect the debts and ad- 
minister the effects of the firm. There was no attempt to 
show by the record that any such bond was given, or, in 
other words, that the co-partnership estate and effects were 
legally placed in charge of plaintiff. The law does not con- 
template an administrator de son tort in such case. 

Administration cannot be proved in pais, not even by prov- 
ing that a person acted as administrator, because he might 
have acted without authority. (Hay v. Bruere, 1 Halst. 312.) 

The mere fact of the surviving partner being a non-resi- 
dent, and unable to qualify as surviving partner, does not 
alter the effect of the statute, there being nothing in it to 
authorize the administrator of the deceased resident partner 
to administer the partnership effects otherwise than as above 
stated. 


Wacner, Judge, delivered the opinion of the court. 


This isa suit on account brought by James E. Blythe, 
administrator of the estate of George E. Denny, against 
Charles Primeau, for goods, wares, and merchandise, fur- 
nished to the firm of P. Pasquier & Co. by the firm of Capen 
& Denny. 

It appeared in evidence that George E. Denny, one of the 
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firm of Capen & Denny, lived and died in St. Louis, and 
that said Capen lived in Boston, Massachusetts, and died 
there soon after the death of Denny in St. Louis; that they 
were the sole members of the firm of Capen & Denny ; that 
the defendant was, as one of the partners of P. Pasquier & 
Co., indebted to the late firm of Capen & Denny, as alleged 
in the petition. 

Plaintiff then proved by a witness that under letters of 
administration, which he proposed introducing in evidence, 
he had charge of the assets of the firm of Capen & Denny, 
acting under and by virtue of said letters. 

Plaintiff then offered in evidence letters of administration 
granted him by the St. Louis Probate Court, authorizing 
him to administer on the effects of George E. Denny, which 
were read, subject to an objection by defendant’s counsel on 
the ground that said letters gave plaintiff no right to admin- 
ister the co-partnership estate of Capen & Denny; the court 
sustained the objection and plaintiff duly excepted. 

Plaintiff then took a non-suit with leave to move to set 
the same aside, which motion being made and overruled by 
the court, he brings the case here by appeal. 

The principal question presented for decision in this case 
is, was the plaintiff duly authorized to administer the co-part- 
nership effects of Capen & Denny? 

By the Rev. Stat. 1855, p. 121 and following, it is pro- 
vided that if one co-partner die, “any surviving partner, 
resident of this State, shall have the right to give bond as 
hereinafter required” and then he may take charge of the 
co-partnership estate. 

This law limits the right to a resident surviving partner. 
Here Capen was a non-resident, and, had he lived, could 
not have administered on the co-partnership effects of the 
late firm of Capen & Denny. 

Where the surviving partner neglects or refuses to give 
the required bond within the time limited (thirty days), then 
it is the duty of the executor or administrator on the estate 
of such deceased partner to forthwith take the whole part- 
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nership estate, goods and chattels, rights and credits, into 
his possession ; and he shall be authorized to use the name 
of the survivor in collecting the debts due the late firm, if 
necessary, and shall with the partnership property pay the 
debts due from the late firm, &c. But before proceeding, 
however, to administer upon such partnership property, he 
shall be required to give further bond, conditioned that he 
will faithfully execute that trust. (R. C. 1855, §§ 58 & 59, 
pp. 123 & 124.) 

The court below excluded the letters of administration 
offered by the plaintiff, without giving him an opportunity 
of introducing in evidence the further bond required by 
statute. In this the court committed error. It should have 
received in evidence the plaintiff’s letters of administration, 
in order that he might be enabled to give in evidence the 
further bond required by law, showing that he was legally 
entitled to take charge of and administer the partnership 
assets. 

The judgment of the said court will therefore be reversed 
and the cause remanded ; Judge Lovelace concurring herein. 


STATE TO USE OF Hazarp P. CLENDENIN, Respondent, v. 
GEORGE SCHNEIDER e¢ al., Appellants. 


1. Evidence—Res geste—Hearsay.—The statements of a party in possession of 
property, as to the nature of his possession, form part of the res geste and 
are admissible in evidence. 


2. Pleading—Joinder of actions.—Bonds given by the same defendants may be 
united in one petition, although the parties giving them stand in different 
relations to each other. 


Appeal from St. Louis Circuit Court. 
Davis § Evans, for appellants. 


I. The Cireuit Court erred in admitting the deposition of 
Benjamin Heaton, the whole of which was objected to; it 
contained much hearsay. 
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The statement of what Bohrman had said about his agen- 
cy and the ownership of the wood ought to have been exclu- 
ded. Bohrman was alive at the time of the trial, and if he 
was a competent witness might have been called to testify in 
the cause. The agency of a party cannot be proved by his 
own acts and declarations against one under whom he as- 
sumes to act. (Craighead v. Wells, 24 Mo. 404; Bell, to 
use of Davidson, v. Glover, 1 Mo. 574.) 

II. The court erred in permitting counsel to ask the wit- 
ness Benson, what Bohrman said about the ownership of the 
wood after it was attached. (Cairn v. Smith & Ker, 20 Mo. 
221; State v. Mix, 15 Mo. 160; State v. Wolf, 15 Mo. 172.) 


I. T. Wise, for respondent. 


The suit was properly brought by Clendenin upon said 
bonds. They were given under the statute to enable him to 
sue, if the property levied on as the property of another 
was in fact his property. (Laws applicable to St. Louis Co. 
426.) 

The judgment was properly rendered. The judgment of 
a court sitting as a jury will not be reversed without mani- 
fest error appearing upon the record. 

As there were no instructions on the law given or refused, 
the only question left is whether, upon the evidence, the 
court was warranted in rendering the judgment given by it. 

This court has so often decided that it will not interfere 
upon the question of sufficiency or insufficiency of the evi- 
dence upon which the court below rendered its judgment, 
that it is not deemed necessary to cite authorities. (Pres- 
bury v. Morris, 18 Mo. 165.) 

The admissions of Bohrman of his having no title to the 
wood, and that he was an agent for Clendenin, and had the 
possession of the wood as such, are good evidence, as well 
against Bohrman’s creditors as it would have been against 
Bohrman himself, if he had been defending against Clen- 
denin’s action for the wood or the proceeds, if sold by Bohr- 
man. Bohrman’s creditors are subject to the same defences 
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and the same evidence that Bohrman would be. (1 Greenl. 
Kv. § 171; Bell v. Glover, 1 Mo. 574, s. p.) 


LOVELACE, Judge, delivered the opinion of the court. 


This is an action, brought in the St. Louis Circuit Court, 
upon two bonds given by the appellants to indemnify an offi- 
cer for selling property attached by them in certain suits of 
attachment, brought by appellants against one Bohrman. 
Henry Deer was principal in one of the bonds, with George 
Schneider and the other defendants as securities, and George 
Schneider was principal in the other bond, with Henry Deer 
and the other defendants as securities. Upon the trial in 
the Circuit Court, a judgment was rendered for the plaintiff 
Clendenin on both bonds, and the cause is brought here by 
appeal. 

The points chiefly relied on for reversing this judgment 
are: 1. The admission of improper evidence offered by the 
plaintiff; 2. That there was a misjoinder of actions; 3. That 
the verdict was against the evidence. 

On the trial, the deposition of Benjamin Heaton was offered 
in evidence by the plaintiff, which stated that ‘“ Peter Bohr- 
man did take from the Macoupin creek in the State of Illi- 
nois, in June, 1861, from 125 to 150 cords of wood, in the 
barge Liberty; that witness was present at the time, and saw 
Bohrman take the wood.”’ In answer to an interrogatory 
propounded by plaintiff, the witness says: “It was Hazard 
P. Clendenin’s wood.” The plaintiff then asked witness how 
he knew it was Hazard P. Clendenin’s wood. To which he 
replied, ‘“* Because I knew said wood was cut and banked 
on said Hazard P. Clendenin’s land; and said Peter Bohr- 
man, at said time and place, in the presence of myself (wit- 
ness), the said Hazard P. Clendenin, and others, stated that 
the said wood belonged to the said Clendenin, and that the 
said Bohrman was freighting the said wood for the said Clen- 
denin.”” This portion of Heaton’s deposition was objected to 
as incompetent, because it contains the declarations of Bohr- 
man, and Bohrman was a competent witness in the case. 
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The mere declarations of Bohrman (narrative of what had 
happened in the transaction) would certainly be liable to the 
objection that it was hearsay, and ought to be excluded; 
but, in this case, the title to the wood is the only question 
under consideration before the court. In proof of that title, 
the plaintiff undertakes to show that the wood was cut and 
banked upon his land in the State of Illinois, and to explain 
how it passed out of his possession into the possession of 
Bohrman. This transfer of possession is the leading trans- 
action that fixes the question of title. Was this transfer of 
possession a transfer of title, according to the defendant’s 
theory, or was it merely passing the possession over to Bohr- 
man in the capacity of a common carrier? One of the ways 
of determining this is by what was done and said by the 
principal actors at the time the possession was transferred. 
The declarations were contemporaneous with the main fact 
under consideration, and were so connected with it as to tend 
to illustrate its character. (1 Greenl. Ev. 124.) This evi- 
dence was properly admitted as a part of the res geste. 

There was also objection to the action of the court with 
regard to the evidence of a witness by the name of Benson, 
a wood merchant in St. Louis, with whom the wood was 
placed by Bohrman for sale. After the wood was levied on, 
Bohrman told Benson that the wood belonged to Clendenin, 
and went on to state his contract with Clendenin for freight- 
ing the wood. This evidence was objected to at the time by 
defendants, but the court heard the evidence; and on the 
day after the evidence was heard, the court asked the defend- 
ants’ counsel if they still adhered to their objection to this 
evidence, to which they answered affirmatively, and the 
court then ruled out that portion of the evidence covered by 
their objection. The defendants’ counsel argues that it is 
too late to exclude evidence after it has been heard by the 
triers of the fact, and cites State v. Mix, 15 Mo. 160, and 
State v. Wolf, 15 Mo. 172. In both the cases cited there 
was a jury, and the case at bar was tried before the court. 
It is one of the inconveniences of trying cases before the court 
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that the court becomes the judge of the law and the fact. 
It is frequently impossible to declare the law of evidence un- 
til the facts are first known. It frequently happens that the 
judge must hear the evidence before he can tell whether it 
is competent or incompetent, and the fact that he is try- 
ing the facts as well as the law does not change the case 
in this respect. Courts ought to use all proper caution 
not to let irrelevant and illegal evidence influence their judg- 
ment when they are trying the facts, but no rule can be laid 
down here determining when they may hear the evidence 
and when they may not, to determine its competency. 

The second cause of complaint made by the defendants is 
that there was a misjoinder of actions. The declaration is 
founded upon two penal bonds, one with Deer as principal 
and Schneider and others as securities, and the other with 
Schneider as principal and Deer and others as securities. 
If the defendants wished to avail themselves of any misjoin- 
der, they should have demurred to plaintiff’s petition. But 
our statute is very broad in laying down the different causes 
that may be united in the same petition. The second sub- 
division of the 2d sec., 6th Art. of the Practice Act (R. C. 
1855, p. 1228) provides for uniting matters of contract ex- 
pressed or implied. It would be difficult to say, under this 
section, that the two causes of action in the plaintiff’s peti- 
tion were improperly joined; and the 19th section of the 9th 
article of the same act (p. 1256) seems broad enough to 
cover the defect, after verdict, even if there had been a 
misjoinder. 

The third and last objection to the judgment of the court 
below is that it is against the evidence. If there was no evi- 
dence at all to support the verdict, it would be the duty of 
the court to set it aside; but when it is merely against the 
weight of evidence, this court has frequently said it would 
not interfere. The facts are much more easily inquired 
into in the court below than here, and it is the duty of that 
court and jury to adjust that matter. 

The other judges concurring, the judgment is affirmed. 


[END OF SPECIAL JULY TERM. | 
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A 
ACTION. 


1. Nuisance—An action lies against the owner of property who negligently or 
wilfully misuses his own property to the annoyance of his neighbor, by 
putting up a smoke pipe in such a manner that the smoke escaping there- 
from becomes a nuisance or injury to the occupants of the adjoining prem- 
ises.— Whalen v. Keith, 87. 


2. Petition.—A petition against the endorser of a negotiable note endorsed after 
maturity, alleging that the endorser, with intent to deceive the endorsee, 
falsely represented that the maker was solvent, and that, relying upon such 
representation, the endorser accepted the note, shows a good cause of action. 
Jamison v. Copher, 483. 


ACCOUNT. 


1. Petition—Tenants in Common.—In a petition by one tenant against his co- 
tenant for an account of the rents and profits, the plaintiff must allege 
what rents and profits have been taken by his co-tenant, or allege that he 
has received the rents and profits, and pray an accounting. — Pope v. Sals- 
man, 362. 


ADMINISTRATION. 


1. Settlements—Judgments.—The annual settlements of the administrators are 
not conclusive upon the parties interested in the estate, but they may at 
the final suggest and show errors in the previous settlements.—Picot v. 
Biddle’s Adm’r, 26. 

2. Final Settlement—Judgment.—The final settement made by an administrator 
is a judgment and conclusive upon all parties, until reversed by the proper 
proceedings for that purpose.—Barton v. Barton, 158. 

8. Minor Children.—The provision (R. C. 1855, p. 166, § 18) authorizing the 
county court to appropriate funds for the support of the minor children, 
is limited to intestate estates and the minor children of intestates.—Rich- 
ardson’s Guard’n v. Frederitze, Exec’r, 266. 

4, Action.—Where the administrator dies or is removed before final settle- 
ment, the administrator de bonis non can alone sue for the assets unadminis- 
tered. Although the debts be paid, the heirs have no right of action until 

distribution is ordered.—State to use, &c., v. Fulton et als., 323. 
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ADMINISTRATION (Continued). 

5. Surety.—The administrator of an intestate who was security for the pay- 
ment of a debt, has authority to consent to the creditors granting to the prin- 
cipal debtor an extension of the time of payment, if it be for the interest of 
the estate.—Smarr v. McMaster, Adm’x, 349. 

6. Partnership.—In a suit by the administrator of a deceased partner for a 
debt due to the partnership, the letters of administration should be admitted 
in evidence, that the plaintiff may further prove that he has given bond and 
has become entitled to administer the affairs of the partnership under the 
statute. (R. C. 1855, p. 121, &c.)—Denny’s Adm’r v. Primeau, 529. 

AMENDMENT. 

1. Practice.—After an appeal prayed for and allowed, the court has no author- 
ity toallow a pleading to be filed nunc pro tunc.—Ladd et als. v. Couzins, 518. 


ARBITRATION. 


1. Contract.—An agreement between two parties to leave toa third person 
to determine the difference in value between two slaves exchanged, does 
not make such person an arbitrator, there being no matter in controversy 
between the parties.—Curry v. Lackey, 389. 


ATTACHMENT. 


1. Fraudulent Conveyances.—V oorhis v. Langsdorf, 31 Mo. 451, affirmed.—State 
to use, &c., v. Byrne et al., 147. 


2. Practice. —Where, in a suit by attachment, an interpleader is filed claiming 
money or property in the hands of a garnishee, the issue upon the inter- 
pleader must be tried and determined before the trial of the issue between 
the plaintiff and the garnishee.—Ladd et als. v. Couzins, 513. 


8. Subsequent Attaching Creditors.—The granting to subsequent attaching cred- 
itors the permission to appear and defend prior attachment, is within the 
sound discretion of the court. (R.C. 1855, p. 256, § 59.)—Jump v. Batton’s 
Creditors, 193. 

4. Practice.—A subsequent attaching creditor seeking to defend against a 
prior attachment, must plead within the time allowed to the defendant 
himself.—/d. 

5. Ejectment—Judgment Lien.—Where the lien of the judgment, in a suit by 
attachment to which the defendants had appeared, has expired, the pur- 
chaser under the execution takes only such title as the defendant had at 
the date of the issue of the execution. (Dryden, Judge, dissenting. )—Crit- 
tenden v. Leitensdorfer et als., 239. 


BAILMENT. B 


1. Railroad—Carriers—Evidence.x—Where goods are claimed to have been de- 
livered to an agent, at a distance from the line of a railroad, to be carried 
to the road and thence transported on its line, the authority of the person 
thus purporting to act as agent, to bind the corporation, must be shown.— 
Missouri Coal & Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Common Carriers—Unseaworthiness.—In an action against a common carrier 
for a loss, it is not sufficient to entitle the plaintiff to recover that there was 
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BAILMENT (Continued). 
a defect about the vessel, or want of skill in the carrier; but it must also 
appear that such defect or want of skill contributed or may have contributed 
to occasion the loss.—Hill et al. v. Sturgeon et al., 212. 


3. Common Carriers—Perils of Navigation.— Where a loss is caused by the per- 
ils of the navigation within the exceptions of the bill of lading, it is not 
incumbent upon the carrier to show affirmatively the particular and identi- 
cal cause of loss.—Zd. 


4, Mandatary—Negligence.—A mandatary who has received money for the 
purpose of transmitting it to the owner, is bound to perform his under- 
taking in good faith, and with diligence adequate to the trust reposed 
in him. Due diligence is a question of fact to be determined from the 
evidence. Money was deposited with A., a gratuitous bailee, residing 
at Utah, to be remitted to B., residing at St. Louis. The usual method of 
remitting moneys (there being no bankers) was for several persons to unite 
together and purchase the drafts of United States officers upon the depart- 
ment at Washington. A. put the money of B. with his own, others uni- 
ting with him, and took the draft of the United States marshal upon the 
Treasury Department. The draft was refused payment. Held, that A. 
would not be liable if he acted in good faith and with ordinary care in the 
manner usual in transmitting moneys in such cases.—Eddy et als. v. Liv- 
ingston et als., 487. 


BANKS. 


1. Corporations—Illegal Banking.—The repeal of the latter part of section nine, 
R. C. 1855, p. 288, by the act of March 23, 1863, (Sess. Acts 1863, p. 5,) did 
not affect any right vested in any person. In the absence of a special au- 
thority, the forfeiture of its franchise by a corporation cannot be taken 
advantage of collaterally, but only by a proceeding directly for that purpose. 
Bank of Missouri v. Snelling et al., 190. . 


BANKING, ILLEGAL. 
See Banks, 1. 


BILLS OF EXCHANGE AND NOTES NEGOTIABLE. 


1. Surety—Securities.—The surety is entitled, upon paying the debt of his prin- 
cipal, to the securities pledged to the creditor by his principal.—Arnot et al. 
v. Woodburn, 99. 


2. Equities—Defence.—The maker of a note assigned after maturity, can set 
up such equities only against the holder as are connected with the note 


itself, and not such as grow out of distinct and independent transactions. 
—Id. 


3. Description of Payee—Evidence.—The words “sheriff of Saint Louis coun- 
ty” after the name of the payee of a promissory note, are merely descrip- 
tive of the person of the payee and endorser. An endorsee for value, in 
good faith, before maturity, is not by such description charged with notice 
ofatrust. (Dryden, Judge, dissenting.)—Powell v. Morrison et al., 244. 


4. Maker — Endorser.—It is competent for a party not the payee, who has 
endorsed his name upon a promissory note before its delivery to the 
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BILLS OF EXCHANGE AND NOTES NEGOTIABLE (Continued). 
payee, to prove that he signed his name as endorser, and not as maker.— 
Beidman v. Gray et al., 282. 

5. Acceptance.—The drawee of a bill of exchange is not liable upon his verbal 
acceptance, or promise, to pay the bill. If he retain the bill after present- 
ment for acceptance, and refuse within twenty-four hours after delivery, 
or such time as the holder may allow, to return the bill, he may be charged 
as acceptor. (R. C. 1855, p. 293, § 1, 6.)—-Rousch v. Duff et al., 312. 


6. Practice—Pleading.—The petition against the drawee of a bill of exchange 
as acceptor, must state a legal acceptance of the bill within the terms of 
the statute. The petition alleged presentment of the bill to the acceptor, 
who promised to pay the bill and retained it in his possession. No demand 
for return of the bill accepted or unaccepted was alleged. Held, that no 
cause of action was shown. (Dryden, Judge, dissenting.)—ZJd. 


7. Pleading.—A petition against a party not the payee of a note, who appears 
as endorsee of the payee, and through whom the plaintiff claims title, and 
who is not charged as endorser by demand and notice, nor as maker by 
writing his name upon the note to which he is a stranger, shows no cause 
of action.—Bank of the State of Missouri v. Haden, 358. 


8. Endorser.—The payee of a negotiable promissory note endorsing the same 
for the accommodation of the maker before delivery, although a security 
for the maker, is not a joint maker but endorser, and is entitled to all the 
rights of an endorser of negotiable paper, ag,demand and notice.—Deitz et 
al. v. Corwin et al., 376. 


9. Fraud.—In case of an executed contract, fraud may be set up as a defence 
where the party seeking to enforce the contract participated in the fraud. 
No action will lie upon a note given to enable the payee to defraud his cred- 
itors, the holder concurring in the fraudulent design. (Hamilton v. Scull’s 
Adm’r, 25 Mo. 165, affirmed.) —Fenton v. Ham, 409. 


10. Security. — The neglect of the creditor to collect the bond or note from 
the principal debtor, will not discharge the surety from his liability, unless 
he give notice to the creditor in accordance with the statute, (R. C. 1855, 
p. 1454, § 1 & 2,) and the creditor, after such notice, fail to commence suit 
within the time limited.—Cain v. Bates’ Adm’r, 427. 


11. Practice—Petition—A petition upon a negotiable promissory note must 
state the facts which in law make the note negotiable, as inland bills 
of exchange. (Jaccard v. Anderson, 32 Mo. 88, affirmed.) —Simmons v. Belt 
et als., 461. 

12. Demand—Endorser.—To bind the endorser of anegotiable promissory note, 
payable generally, demand of payment must be made of the maker person- 
ally, or at his place of residence or business.—Zd. 

18. Endorsee—Practice.—The endorsee of a note for collection may sue in his 
own name.—Zd. 

14. Petition.—In an action by an endorsee against an endorser, the petition 
must state the facts which in law make the endorser liable, as demand and 
refusal of payment and notice thereof to the endorser, or such facts as ex- 
cuse a demand. The insolvency of the maker is no excuse for not making 

a demand.—Jamison v. Copher, 483. . 
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BONDS AND NOTES ASSIGNABLE. 
See Bruits oF EXCHANGE. 


1. Condition—Action.—An act of the General Assembly granted to R. the 
right to establish a ferry, and required him in consideration thereof to 
pay to the City of Jefferson the sum of one hundred dollars annually. 
The act also required R. to give a bond to the State conditioned for the 
faithful performance of his duties. Held, that R. and his securities were 
liable upon the bond for failing to make such annual payments. (Sess. 
Acts 1855, p. 518.)—State to use, &c., v. Richardson et als., 385. 

2. Action.— When the sheriff has collected upon executions the costs of print- 
ing orders of publication, the publishers have an action against the sheriff 
for the amount thus collected.—State to use, &c., v. Davis et als., 406. 


CONSTITUTION. C 


1. Practice—Continuance— Military Service.—The acts of May 15, 1861, (Sess. 
Acts 1861, p. 46,) relating to suits against persons in the military service, 
and the act of March 17, 1863, (Sess. Acts, p. 30,) do not prohibit the com- 
mencement of a suit against a party in the military service, but stay its 
prosecution for the times limited. (Decision in Bruns et al. v. Crawford 
et al., 34 Mo. 330, modified.)—Donnell v. Stephens, 441. 


2. Retrospective Laws. — An act of the General Assembly, declaring a deed, 
previously executed by a person of unsound mind, to be legal and binding, 
is retrospective in its operation, and void. (Const., Art. XIII, § 17.) — 
Routsong et als. v. Wolf, 174. 


CONTRACTS. 


1. Practice—Pleading—Promise.—A petition for the value of services rendered, 
must state a promise of defendant to pay, or facts from which the law 
will imply a promise. An averment that the services were rendered at the 
request of an agent of defendant, is not an averment that they were render- 
ed at the request of the defendant.—Wells et al. v. Pacific Railroad, 164. 


2. Payment—Damages.—Congress possesses the exclusive power of coining 
money and of regulating the value thereof. Ifthe act of Congress of Feb- 
ruary 25, 1862, declaring treasury notes money and making them a legal 
tender, be within the constitutional power of Congress, then such notes and 
gold coin stand upon the same footing and each isa legal tender. In law 
they are equal in value, and courts can suffer no averment nor hear any 
proof to the contrary. In actions on promissory notes, the measure of re- 
covery is the sum promised, with interest. If treasury notes be not a legal 
tender, the plaintiff in the judgment is not compelled to accept them in 
payment, but may demand payment in coin.—Henderson v. McPike, 255. 


3. Services.—Where services are rendered and received without any expecta- 
tion of payment, no claim can be preferred therefor.—Morris v. Barnes’ 
Adm’r, 412. 

4. Consideration—Gaming.—It is the policy of the law to discourage bets and 
wagers as against good morals, and for that purpose it will not lend its 


aid to enforce contracts predicated upon such considerations.—Hayden v. 
Little, 418. 
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CONTRACTS (Continued). 

5. Contribution—Where one of two co-contractors sues for contribution, he is 
only entitled to recover the moiety of the loss actually sustained—Snyder 
v. Kirtley, 423. 

6. Payment.—Although A. promise in writing to pay B. the debt due him 
by C., that does not release C. from his liability to B., unless B. assent to 
discharge C. in consideration of A.’s promise.—Zd. 


CONVEYANCES. 


1. Marriage Contract—Notice—Recording.—The recording of a marriage con- 
tract executed in 1805, but not acknowledged or proved as required by the 
statutes then in force, does not give notice to subsequent purchasers of the 
existence and contents of such instrument; neither does such recording 
impart notice to subsequent purchasers, by virtue of the act of 1847, (Ses- 
sion Acts of 1847, p. 95, § 8,) the instrument not being a deed or will.—Le- 
may etals. v. Poupenez, 71, 

2. Notice—Evidence.—The purchaser of land, affected by any instrument in wri- 
ting not properly recorded, must have actual notice of the existence of such 
instrument. The fact of notice is to be proved like other facts, by evi- 
dence direct or circumstantial.—Z/d. 

8. Purchaser—Notice.—A purchaser with notice of an instrument in writing 
affecting land, but not duly recorded, may protect himself by conveyance 
from a purchaser without notice.—Zd. 


4. Equity—Mistake—Deeds.—A court of equity interferes to correct a mistake 
in a written instrument only for the furtherance of justice; and is under 
no obligation to correct the mistake, unless its interference is necessary to 
prevent the perpetration of a fraud or some injustice ; and the party asking 
relief must stand upon some equity superior to that of the party against 
whom he seeks it. (Dryden, J., dissenting.) —Henderson et al. v. Dickey 
et als., 120. 


5. Sheriff’s Deed—Acknowledgment—To make a sherifi’s deed for land sold un- 
der execution effectual as a conveyance of the estate of the defendant in 
the execution, the deed must be acknowledged in open court and the ac- 
knowledgment must be endorsed by the clerk upon the deed itself. (1 T. 
L. p. 120-1.) A clerk of another court, although he may succeed to the 
custody of the records of the former court, cannot endorse the acknowledg- 
ment upon the deed. The record of the acknowledgment upon the minutes 
of the court should show the names of the parties to the suit and judgment. 
If the record of the acknowledgment when produced do not conform to the 
statute, it cannot aid the deed or make it effective.—Allen v. King et als., 
216. 

6. Confirmation.—A confirmation to the legal representatives of A., by act of 
Congress of April 29, 1816, enures to the benefit only of those who by legal 
evidence show themselves to have obtained the right or title of the con- 
firmee. (Allen v. Moss, 27 Mo. 354, affirmed.)—ZJd. 


7. Ejectment—Judgment—Execution—Variance.— The sheriff’s deed upon the 
sale of land, under an execution which varies from the judgment in the 
names of the parties plaintiffs and defendants, and in the amount of the 














INDEX. 545 


CONVEYANCES (Continued). 
judgment, is fatally defective, and passes no title.—Crittenden v. Leitens- 
dorfer et als., 239. e 

8. Description.—Where the words employed to describe a tract of land fail 
to do so in such a manner as to show what tract was intended, the deed 
will be void for “ uncertainty of description.””—Holme v. Strautman, 293. 


9. Consideration—Estoppel.—The grantor in a deed conveying in fee simple 
absolute, acknowledging the receipt of the consideration, is not estopped 
from showing a different consideration from that expressed in the deed. 
—Rabsuhl v. Lack, 316. 


10. Consideration—Fraud.—A bill of sale absolute upon its face, if made for 
the payment of debts due by the maker, is supported by a good considera- 
tion, and the grantee takes the title.—Hackley v. Cooksey, 398. 

11. Description. — The metes and bounds, and other descriptive calls in a 
deed, will control the call for quantity, unless from the tenor of the 
whole deed it appears to have been clearly the intent of the grantor to give 
only a definite quantity. A. conveyed land to B., describing it as “the 
upper half tract of land purchased by A. of C., by deed, &c.,” which tract 
of land, now intended to be granted and sold, shall contain 315 arpents, to 
be bounded north by the Missouri river, west by land of Seely, south by 
land of James, and on the eastern or lower side by a line to be run parallel 
to the lower line of the tract of 630 arpents bought of C.; and which lower 
line is hereafter to be run, and is to divide the land now granted from the 
land of A. The whole tract contained more than 630 arpents. Held, that 
the deed conveyed one half of the tract, to be bounded by the line to be 
run.—LEvans’ Adm’r v. Temple, 494. 


CORPORATIONS. 


1. Directors—The directors are the agents of the corporation, not the corpo- 
ration itself; although they meet without the limits of the State creating 
the corporation, yet their proceedings will be valid and binding upon the 
company. Where a charter granted by the State of Illinois declared cer- 
tain persons to be a corporation, and named the directors thereof, such di- 
rectors could meet and act in the State of Missouri.—Ohio & Mississippi 
R.R. Co. v. McPherson, 13. 


2. Stock Subscription—Estoppel.—W here the directors named in the act of in- 
corporation met and organized the company without the limits of the State 
granting the charter, one who has subscribed for the stock of the corpora- 
tion by its corporate name, and paid instalments called for by the directors, 
is precluded by his own acts from denying the lawful existence of the cor- 
poration.—Jd. 


3. Election—Directors—Estoppel.—W here the corporators met without the lim- 
its of the State granting the charter, and elected a board of directors, and 
such board made a call for payment upon the subscription to the stock of 
the corporation, a subscriber to the stock cannot, when sued for the call 
thus made, object to the legality of such election. The parties thus elected 
are directors de facto, and the legality of their election cannot be inquired 
into collaterally, without showing a judgment of ouster against them ina 
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direct proceeding for that purpose, by the government creating the corpo- 
ration. @Bates, C. J., dissenting. )—Zd. 


CORPORATIONS, MUNICIPAL. 


1. Taxes.—Where the collector of taxes of a town was authorized to collect 
the tax assessed by a civil suit, he could not enforce the payment of the 
tax, by a levy upon the property, before judgment obtained.—Alexander vy. 
Helber, 334. 


CORPORATIONS, RAILROAD. 

1. Carriers—Evidence.—Where goods are claimed to have been delivered to 
an agent, at a distance from the line of a railroad, to be carried to the road 
and thence transported on its line, the authority of the person thus purport- 
ing to act as agent, to bind the corporation, must be shown.— Missouri Coal 
& Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Negligence.—Gorman v. Pacific Railroad, 26 Mo. 441, p. 5, affirmed.—Trice 
vy. Hannibal & St. Joe R.R. Co., 188. 


8. Negligence.—Welton v. Pacific Railroad, 84 Mo. 358, affirmed.—McClure v. 
Pacific Railroad, 189. 


4. Damages—Negligence.—Where streets in a town or city have been laid out 
on the plat and dedicated to public uses, they become public highways 
whether they be used as such or not, and a railroad company is not liable 
for animals killed at the crossing of such streets, under R. C. 1855, p. 649, 
sec. 5, if there be no actual negligence. — Meyer v. North Missouri R.R. 
Co., 352. 

5. Damages.—In an action against a railroad company for animals killed on 
the track, if the accident occur on a portion of the road not enclosed by a 
lawful fence, and not at the crossing of a public highway, actual negligence 
need not be shown. (R. C. 1855, p. 649, § 5.) —Powell v. Hannibal & St. 
Joe R.R. Co., 457. F 


- COURTS. 


1. Jurisdiction.—To give the St. Louis Land Court jurisdiction under 2d sec. 
of the act establishing the court (R. C. 1855, p. 1892), it must appear from 
the petition that the obligation which is the ground of the action arose out 
of a lease, or by virtue of some contract created by it, or some liability in- 
curred under it.—Dougherty v. Matthews, 520. 


CRIMES. 


1. Sunday—Majority of Voters— Election. — Where an act of the General As- 
sembly gave permission to the municipal corporations in the county of St. 
Louis to allow the sale of refreshments (distilled liquors excepted) upon 
any day in the week, when authorized by a majority of the legal voters of 
the respective cities ; a vote of five thousand cast for such permission out 
of a vote of thirteen thousand cast for city officers at the election on the 
same day, is not the vote of the majority, two thousand votes only being 
cast against such permission.—State v. Winkelmeier, 103. 


2. Larceny.—If a bailee obtain possession by delivery under a pretence of hir- 
ing, but with the actual design of depriving the original owner of his prop- 
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erty, he is guilty of the crime of larceny. If he bring the property into 
this State, he can be here indicted and punished. (R. C. 1855, p. 637.)— 
State v. Williams et al., 229. 


3. Assault.—No person can be convicted of the attempt to commit a crime, 
or of assault with intent, if the crime was actually committed. (R. C. 
1855, p. 637.)—State v. White, 500. 

4. Forgery.—The fraudulent alteration of the date of a receipt with intent to 
prejudice the rights of another, or to obtain a double credit for money paid, 
constitutes the offence of forgery.—State v. Kattlemann, 105. 


D 
DAMAGES. 


1. Payment.—Congress possesses the exclusive power of coining money and 
of regulating the value thereof. If the act of Congress of February 25, 
1862, declaring treasury notes money and making them a legal tender, be 
within the constitutional power of Congress, then such notes and gold coin 
stand upon the same footing and each is a legal tender. In law they are 
equal in value, and courts can suffer no averment nor hear any proof to the 
contrary. In actions on promissory notes, the measure of recovery is the 
sum promised, with interest. If treasury notes be not a legal tender, the 
plaintiff in the judgment is not compelled to accept them in payment, but 
may demand payment in coin.—Henderson v. McPike, 225. 


2. Practice—Replevin.—Where property in the possession of a party having 
only a special interest therein, is taken by a stranger to the title, in an 
action for the claim and delivery of personal property ; if the plaintiff fail to 
maintain his action, the defendant is entitled to recover the entire value 
of the property taken.—Fallon v. Manning, 271. 


3. Trespass.—Where the collector of taxes, levied upon property without 
authority of law, and the owner became the purchaser, in assessing the 
damages, the amount of the tax should be deducted.—Alexander v. Helber, 
334. 

4. Trespass.—Where an officer is guilty of a trespass in levying upon and 
selling property illegally, if the owner bid in such property at such sale, 
the measure of damages will be the price bid at the sale.—ZJd. 


5. Railroads—Negligence.—W here streets in a town or city have been laid out 
on the plat and dedicated to public uses, they become public highways 
whether they be used as such or not, and a railroad company is not liable 
for animals killed at the crossing of such streets, under R. C. 1855, p. 649, 
sec. 5, if there be no actual negligence.— Meyer v. North Missouri R.R. 
Co., 352. 


6. Railroads.—In an action against a railroad company for animals killed on 
the track, if the accident occur on a portion of the road not enclosed by a 
lawful fence, and not at the crossing of a public highway, actual negligence 
need not be shown. (R. C. 1855, p. 649, § 5.)—Powell v. Hannibal & St. 
Joe R.R. Co., 457. 

7. Trespass—Officer.—Where the owner of property levied upon by the sher- 
iff presents his claim under the act of 1855, p. 464, relating to the duties of 
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sheriff, &c., in St. Louis county, if the plaintiff in the execution decline 
giving the bond to the sheriff and relinquishes the benefits of the levy,— 
in an action of trespass he will not be liable in damages for the value of the 
property taken. The owner, having claimed under the statute, cannot, when 
the plaintiff in the execution admits his claim, refuse to receive back the 
property.—Regor’s Adm’r v. Owings, 506. 


EJECTMENT. 
See Conveyances. Lanps anp Lanp TITLEs. 


1. Limitations—Possession.— Defendants in ejectment, setting up the bar of ad- 
verse possession against the legal title, must show that their possession has 
been continuous for the time required by the statute.—Harrison v. Cachelin 
et als., 77. 

2. Conveyance—Judgment—Execution— Variance.—The sherifi’s deed upon the 
sale of land, under an execution which varies from the judgment in the 
names of the parties plaintiff and defendant, and in the amount of the judg- 
ment, is fatally defective, and passes no title.—Crittenden v. Leitensdorfer 
et als., 239. 


8. Judgment Lien—Attachment.—W here the lien of the judgment, in a suit by 
attachment to which the defendants had appeared, has expired, the purcha- 
ser under the execution takes only such title as the defendants had at the 
date of the issue of the execution. (Dryden, J., dissenting.)—Zd. 

4. Improvements.—The provisions of the statute of Ejectment (R. C. 1855, p. 
694, §§ 20-1) give to the defendant in the ejectment the right to recover 
the value of the improvements made by him in good faith, before notice of 
the defect in his title. The remedy is given to him, who, although with- 
out title, has made improvements believing that he had a good title, and 
he is not confined to his remedy against his grantor.—Dothage v. Stu- 
art, 251. 

5. New Madrid Location.—(Per Bates, C.J.) The certificate of right to lo- 
cate other lands in lieu of those injured by earthquakes, under the act of 
Congress of February 17, 1815, although issued by the Recorder of land 
titles in the name of the legal representatives of the original confirmee or 
grantee under the acts of Congress, enures to the benefit of the persons 
who presented the claim to the recorder, and if necessary the legal title will 
be passed to them.—Holme v. Strautman, 293. 


ELECTIONS. 

1. Sunday—Majority of voters.— Where an act of the General Assembly gave 
permission to the municipal corporations in the county of St. Louis to allow 
the sale of refreshments (distilled liquors excepted) upon any day in the 
week, when authorized by a majority of the legal voters of the respective 
cities ; a vote of five thousand cast for such permission out of a vote of thir- 
teen thousand cast for city officers at the election on the same day, is not 
the vote of the majority, two thousand votes only being cast against such 
permission.— State v. Winkelmeier, 103. 
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EQUITY. 

1. Mortgage—Extension of Time—Consideration.—The personal obligation of a 
party interested in a tract of land subject to a deed of trust to secure pay- 
ment of a note, and the promise to pay a higher rate of interest, is a good 
consideration for an extension of the time of payment. Where the sale un- 
der a deed of trust was procured by fraud, or the debtor lulled into security 
by falsehood, and the sale is made without his knowledge, equity will re- 
lieve the debtor from the effect of such fraud.—Clarkson et als. v. Creely 
et als., 95. 


2. Mistake—Deeds.—A court of equity interferes to correct a mistake in a 
written instrument only for the furtherance of justice ; and is under no ob- 
ligation to correct the mistake, unless its interference is necessary to pre- 
vent the perpetration of a fraud or some injustice; and the party asking 
relief must stand upon some equity superior to that of the party against 
whom he seeks it. (Dryden, J., dissenting.) —Henderson et al. v. Dickey 
et als., 120. 

3. Partition—Tenants in common—Ouster.—Where one tenant in common ousts 
his co-tenant and holds exclusive possession of the premises, no action of 
partition will lie until the co-tenant has established his title in an action of 
ejectment.—Rozier v. Johnson and wife, 326. 


4. Trust—Tenants in common.—Where one tenant in common ousts his co- 
tenant, and afterward buys in an outstanding title, can the co-tenant claim 
the benefit of the title thus secured? Quere.—Ild. 


5. Retrospective Laws.— An act of the General Assembly, declaring a deed, 
previously executed by a person of unsound mind, to be legal and binding, 
is retrospective in its operation, and void. (Const. Art. XIII., § 17.)— 
Routsong et als. v. Wolf, 174. 


ESTOPPEL. 
See JUDGMENT. 


1. Pleading —Accounts.—Where the demand is an entirety, although consisting 
of several items, if judgment be recovered for part of it, the judgment is a 
bar to the remainder; but where the demand results from several and dis- 
tinct transactions, the demand is divisible, and the items of each several 
transaction form the subject of a distinct action.—Flaherty’s Adm’r v. Tay- 
lor, 447. 


2. Judgment.—In a suit by a landlord to recover possession of premises for 
non-payment of rent, a judgment that a certain amount is in arrears, and 
awarding possession, is, in a suit upon the appeal bond, conclusive upon the 
tenant as to the amount then due.—Morris, Trustee, v. Horrell et als., 467. 


EVIDENCE. 


1. Railroad—Carriers.—Where goods are claimed to have been delivered to 
an agent, at a distance from the line of a railroad, to be carried to the road 
and thence transported on its line, the authority of the person thus purport- 
ing to act as agent, to bind the corporation, must be shown.—Missouri Coal 
& Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Hearsay—Copy.—The unsworn certificate of an engineer on a railroad, that 
a paper certified by him is a true copy of a measurement of work done 
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upon the road, made by his predecessor in office, is not legal evidence.— 
Langford et al. v. Sanger et al., 133. 

8. Vendor—Hearsay.—After a vendor has parted with his property he has no 
more power to impress the title, either by his acts or delarations, than a 
mere stranger. Such declarations are only hearsay evidence.—Stewart to 
use, &c., v. Thomas, 202. 


4. Fraud—Possession.—The possession after a sale by a vendor of real property 
is not presumptive evidence of fraud.—ZJd. ; 

5. Declarations.—The declarations of the holder of a promissory note assign- 
ed after maturity but made before assignment, are competent evidence 
against the assignee.—Robb v. Schmidt et al., 290. 

6. Ejfect.—The jury are to decide upon the effect of testimony in proving 
the issues.—State v. Jarrett, 357. 


7. Hearsay.—The unsworn ex parte statement in writing made by one who is 
a competent witness, is not admissible in evidence.—Curry v. Lackey, 889. 


8. Limitations.—The endorsement by the clerk of the county court of pay- 
ments of interest upon a bond given for the loan of school moneys, are 
official entries, and competent evidence of such payments. (R.C. 1855, p. 
1425, § 26.)—Lawrence County to use, &c., v. Dunkle, 395. 


9. Partnership—Pleading.—Where the petition alleges that A. and B. execu- 
ted a note by the name of A. and thereby promised to pay, &c.; if the exe- 
cution of the note be denied, evidence that the defendants were partners and 
that the note was given for partnership purposes will be admissible with- 
out any allegation in the petition that the defendants were partners. If the 
note be executed in the partnership name, the petition must state who con- 
stitute the firm in order to show the liability. (See Farmers’ Bank vy. 
Bayless, p. 428. )—Lessing et al. v. Sulzbacher et al., 445. 


10. Books.—A witness cannot be permitted to state what he knows only from 
the account books of a party. The books themselves are the best evidence 
of their contents.—State to use, &c., v. Rosenfeld et al., 472. 


11. Character.—The character of a witness may be impeached by general evi- 
dence of reputation, but not by evidence of particular acts.—State v. White, 
500. 

12. Examination of Witness —The order in which questions may be put to a 
witness so as to elicit his knowledge of the matters in dispute, rests in the 
discretion of the court. Proper practice in such cases.—Poweil v. Hanni- 
bal & St. Joe R.R. Co., 458. 


13. Res geste—Hearsay.—The statements of a party in possession of property, 
as to the nature of his possession, form part of the res geste and are admissi- 
ble in evidence.—State to use, &c., v. Schneider et al., 533. 


EXECUTIONS. 


1. Sale—Notice.—The sheriff having an execution against A., B. and C., levied 
the same upon the lands of B. and C., and in his advertisement stated, that, 
by virtue of an execution against A. and others, he had levied upon, &c., 
describing the time and place of sale, and the property to be sold ; held, 
that the advertisement complied with the statute, and that the title of B. 
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and C. passed by the sheriff’s sale and deed ; held, farther, that as the de- 
fendants appeared to be residents of the county, that they were not entitled 
to notice of the execution.—Harrison v. Cachelin et als., 79. 


2. Practice—Writ—Amendment.—Where an execution issued to the sheriff has 
been amended or altered at the request of the plaintiff, a sheriff sale and 
deed to the plaintiff, for land of the defendant, will not pass title. If the 
land had been purchased by a stranger, without notice of the alteration of 
the writ, quere, as to its effect.—Trigg v. Ross, 165. 


8. Husband and Wife.—The property of the wife owned by her at, or acquired 
by her after marriage, and the interest of her husband therein, is exempt 
from levy and sale under execution against the husband (R. C. 1855, p. 754, 
§ 1), for debts contracted by him before marriage, or the acquisition of such 
property by the wife.—White v. Dorris and wife, 181. 


4, Bond—Parties.—The bond contemplated by sec. 30, R. C. 1855, p. 748, is 
given, in reference to the claim of property preferred, to the sheriff, under 
sec. 26 of the Act concerning Executions. The party presenting the claim 
is the only person entitled to sue upon the bond. Other parties claiming 
the property are left to their ordinary action at law.—Stewart to use, &c., 
v. Ball’s Adm’r, 209. 


5. Sheriff’s Deed—Acknowledgment.— To make a sheriff’s deed for land sold 
under execution effectual as a conveyance of the estate of the defendant in 
the execution, the deed must be acknowledged in open court and the ac- 
knowledgment must be endorsed by the clerk upon the deed itself. (1 T. 
L. p. 120-1.) A clerk of another court, although he may succeed to the 
custody of the records of the former court, cannot endorse the acknowledg- 
ment upon the deed. The record of the acknowledgment upon the minutes 
of the court should show the names of the parties to the suit and judgment. 
If the record of the acknowledgment when produced do not conform to 
the statute, it cannot aid the deed or make it effective—Allen v. King et 
als., 216. 


6. Justices’ Courts—Constables—St. Louis—Where an execution was issued by 
a justice of the peace and delivered to a constable of the township, the 
constable and his securities will be liable to an action for failure to return the 
execution as required by law. The act of March 4, 1861 (Acts 1861, p. 443), 
directing justices elected in the different wards of St. Louis to issue their 
process to the constables for such wards, is directory, and although a jus- 
tice issue and deliver an execution to a constable of a different ward, the 
writ is not void, and the constable and his securities will be liable for failing 
to serve and return the writ—Alexander v. Eberhardt et al., 475. 


=I 


. Trespass—Officer—Where the owner of property levied upon by the sheriff 
presents his claim under the act of 1855, p. 464, relating to the duties of 
sheriff, &c., in St. Louis county, if the plaintiff in the execution decline 
giving the bond to the sheriff and relinquishes the benefits of the levy,— 
in an action of trespass he will not be liable in damages for the value of the 
property taken. The owner, having claimed under the statute, cannot, when 
the plaintiff in the execution admits his claim, refuse to receive back the 
property.—Regor’s Adm’r v. Owings, 506. 
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F 
FRAUD. 


1. Practice—Pleading.—In pleading the defence of the statute of frauds, it is not 
sufficient to allege that the account is barred by the statute ; the facts relied 
upon as a defence must be set out.—Dinkel v. Gundelfinger, 172. 


2. Pleading.—The defence of the statute of frauds must be pleaded, or it 
will not avail at the trial—Rabsuhl v. Lack, 316. 


FRAUDULENT CONVEYANCES. 


1. Possession—Evidence.—The possession after sale by a vendor of real prop- 
erty is not presumptive evidence of fraud.—Stewart to use, &c., v. Thomas 
Adm’r, 202. 

2. Deed—Consideration.—A bill of sale absolute upon its face, if made for the 
payment of debts due by the maker, is supported by a good consideration, 
and the grantee takes the title —Hackley v. Cooksey, 398. 


8. Possession.—That the vendor of personal property is permitted to remain in 
possession does not make the sale void, but becomes conclusive evidence 
of fraud in the absence of proof to satisfy the jury that the sale was made 
in good faith, and without any intent to defraud creditors or subsequent 
purchasers.—State to use, &c., v. Rosenfeld et al., 472. 


G 
GAMING. 


1. Consideration.—It is the policy of the law to discourage bets and wagers as 
against good morals, and for that purpose it will not lend its aid to enforce 
contracts predicated upon such considerations.—Hayden v. Little, 418. 


GUARDIAN AND WARD. 
See JUDGMENT. 


. Partition—Judgment.—Under the statute (R. C. 1845, p. 774, § 54) provid- 
ing for partition of real estate, the court could appoint a guardian for mi- 
nors having an intérest, without the previous service of notice. When the 
court appointed a guardian who entered the appearance of the minors, al- 
though judgment of partition be rendered at the return term, the judg- 
ment is voidable not void. (Hite v. Thompson, 18 Mo. 461, affirmed.) 
—Shaw et als. v. Gregoire, Exec’r, 342. 


H 
HUSBAND AND WIFE. 


1. Execution.—The property of the wife owned by her at, or acquired by her 
after marriage, and the interest of her husband therein, is exempt from levy 
and sale under execution against the husband (R. C. 1855, p. 754, § 1), for 
debts contracted by him before marriage, or the acquisition of such prop- 
erty by the wife.—White v. Dorris and wife, 181. 


2. Lawful Issue.—By the statute of this State, the issue of a marriage 
deemed null in law are legitimate.—Buchanan et al. v. Harvey et al., 276. 


yt 


3. Marriage Contract—Notice—Recording.—The recording of a marriage con- 
tract executed in 1805, but not acknowledged or proved as required by the 
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statutes then in force, does not give notice to subsequent purchasers of the 
existence and contents of such instrument; neither does such recording 
impart notice to subsequent purchasers by virtue of the act of 1847, (Ses- 
sion Acts of 1847, p. 95, § 8,) the instrument not being a deed or will.—Le- 
may et als. v. Poupenez, 71. 

4. Action—Party.—The father is the party entitled to the services of a daugh- 
ter living in his family, and the mother cannot maintain an action for the 
seduction of the daughter if the father was living at the time of the seduc- 
tion, although he may have died before the daughter gave birth to a child. 
—Heinrichs v. Kerchner, 378. 


I 

INSURANCE. 

1. Proofs of Loss—Oath of Insured.— A policy of insurance upon goods in 
store required the insured, in case of loss, to deliver a particular statement 
of his loss, verified by his affidavit, and provided that for any fraud or false 
swearing he should forfeit all claim under the policy: Held, that the false 
statement must be wilfully made with respect to a material matter and with 
the intent to deceive the insurer.—Marion v. Great Republic Ins. Co., 148. 


JURY. 

1. Practice.—In trials in the Circuit Court the parties are entitled to demand 
a jury of twelve men. (Foster v. Kirby, 31 Mo. 496; Vaughan v. Scade, 
30 Mo. 600.)—Henning v. Han. & St. Jo. R.R. Co., 408. 


JUDGMENTS. 
1. Indictment.—Where a verdict of not guilty is found upon one or more counts 
of an indictment, and a verdict of guilty upon the others, the defendant 
cannot again be tried upon the counts found in his favor.—State v. Kattle- 

* mann, 105. 

2. Judgment Confessed — Setting Aside.— A judgment confessed by several de- 
fendants cannot be set aside upon motion of a creditor who has recovered 
judgment against some of the defendants. Semble.—That the proper reme- 
dy by a subsequent judgment creditor, to set aside a confession of judg- 
ment, is by a civil action, and not upon motion.—Powell v. January et 
als., 134. 

3. Record—Appearance.—The record of a judgment in partition, which recited 
that all the parties named had been duly notified of the suit, is conclusive. 
—Latrielle v. Dorleque, 238. 

4. Irregularity.—Although a judgment, that partition be made, entered at the 
first term be irregular, it will not render the judgment void, and the title 
acquired under such judgment is good.—Zd. 

5. Record—Evidence.—The record of a judgment in partition, reciting that 
all the parties had been served with process according to law, is conclusive 
upon the parties to the suit. (See Latrielle v. Dorleque, p. 233.)—John- 

ston et als. v. Kerkhoff et als., 291. 
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6. Partition.—Under the statute (R. C. 1845, p. 774, § 54) providing for par. 
tition of real estate, the court could appoint a guardian for minors having 
an interest without the previous service of notice. When the court appoint- 
ed a guardian who entered the appearance of the minors, although judg- 
ment of partition be rendered at the return term, the judgment is voidable 
not void. (Hite v. Thompson, 18 Mo. 461, affirmed.)—Shaw et als. v. Gre- 
goire, Exec’r, 342. 

7. Pleading—Accounts.—Where the demand is an entirety, although consisting 
of several items, if judgment be recovered for a part of it, the judgment is a 
bar to the remainder; but where the demand results from several and dis- 
tinct transactions, the demand is divisible, and the items of each several 
transaction form the subject of a distinct action. —Flaherty’s Adm’r v. Tay- 
lor, 447. 

8. Estoppel.—In a suit by a landlord to recover possession of premises for 
non-payment of rent, a judgment that a certain amount is in arrears, and 
awarding possession, is, in a suit upon the appeal bond, conclusive upon the 
tenant as to the amount then due.—Morris, Trustee, v. Horrell et als., 467, 


JUSTICES’ COURTS. 


1. Criminal Practice—Recognizance.—In a recognizance taken by a justice of 
the peace, it is not necessary that the particular facts by which the officer 
acquired jurisdiction should appear upon the face of the recognizance. The 
taking of the recognizance itself shows that the justice had adjudged that 
there was probable cause to believe the defendant guilty.—State v. Railey 
et als., 168. 

2. Criminal Practice. —Where a justice of the peace takes a recognizance from 
a party charged with an offence, it is not necessary that the transcript of 
the justice’s docket should show an adjudication upon the charge made.—ZJd. 


3. Appeals.—Where a cause appealed from a justice’s court is dismissed, it 
is error in the appellate court to adjudge the costs against the defendants. 
—Muensterman v. Peters, 270. 

4. Executions—Constables—St. Louis——Where an execution was issued by a 
justice of the peace and delivered to a constable of the township, the 
constable and his securities will be liable to an action for failure to return 
the execution as required by law. The act of March 4, 1861, (Acts 1861, 
p. 448), directing justices elected in the different wards of St. Louis to issue 
their process to the constables for such wards, is directory, and although a 
justice issue and deliver an execution to a constable of a different ward, the 
writ is not void, and the constable and his securities will be liable for failing 
to serve and return the writ.—Alexander v. Eberhardt et al., 475. 

5. Appeals.—Where the parties to a suit appealed from a justice of the peace 
appear at the trial, the court must proceed to try the case upon the merits. 
The judgment can only be affirmed, upon motion, when the appellant fails 
to prosecute his appeal—McDowell et al. v. Strong, 505. 

6. Landlord and Tenant--Appeals—Where the landlord sues to recover posses- 
sion for the non-payment of the rent and recovers judgment, if the defendant 
appeal, a condition of the bond that the defendant shall pay all rents then 
due and to accrue, and shall stay waste, is good. (R. C. 1855, p. 1018, 
§ 41.)—Morris, Trustee, v. Horrell et als., 467. 
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LANDLORD AND TENANT. 
See Justices’ Courts, 6. 


1. Rent.—A tenant holding over after the expiration of his lease, will be pre- 
sumed to hold under and subject to the terms of the previous lease. If the 
tenant quit possession before the end of the term, he will be liable for the 
whole rent.—Quinette v. Carpenter, 502. 

2. Lease—Assignee—Contract,— Where the estate of the lessee has been as- 
signed with the consent of the lessor, the assignee may assign the estate 
without the consent of the lessor. A contract by the assignee with the les- 
sor, to be responsible for rents accruing after his assignment, would be 
without consideration and void.—Dougherty v. Matthews, 520. 


LANDS AND LAND TITLES. 


1. Confirmation—Mistake.—Williams v. Carpenter, 28 Mo. 433, P. 1, affirmed. 
Quere—Can a confirmation certificate issued to a person erroneously named 
by mistake be reformed ?—Williams v. Carpenter, 52. 


2. Confirmation.—A confirmation to the legal representatives of A., by act 
of Congress of April 29, 1816, enures to the benefit only of those who by 
legal evidence show themselves to have obtained the right or title of the 


confirmee. (Allen v. Moss, 27 Mo. 354, affirmed.)—Allen v. King et als., 
216. 


8. New Madrid Location.—(Per Bates, C. J.) The certificate of right to locate 
other lands in lieu of those injured by earthquakes, under the act of Con- 
gress of February 17, 1815, although issued by the Recorder of land titles in 
the name of the legal representatives of the original confirmee or grantee 
under the acts of Congress, enures to the benefit of the persons who pre- 
sented the claim to the recorder, and if necessary the legal title will be 
passed to them.—Holme v. Strautman, 293. 


LIMITATIONS. 


1. Ejectment—Possession.—Defendants in ejectment, setting up the bar of ad- 
verse possession against the legal title, must show that their possession has 


been continuous for the time required by the statute.—Harrison v. Cachelin 
et als., 77. 


2. Indictment.—An indictment for a felonious assault found at the May term, 
1864, charged that the offence was committed in May, 1860, and to avoid 
the limitation of three years, alleged the finding of an indictment at May 
term, 1860, which was quashed at the May term, 1864. Held, that the de- 
fect in stating the proceedings upon the previous indictment did not tend 
to the prejudice of the rights of the defendant upon the merits, and that 
a motion to quash was properly overruled. (R.C. 1855, p. 1176, § 27, and 
R. C. 1855, p. 1211, § 29.)—State v. Duclos, 237. 

3. Written Instrument—Note.—Where the promise to pay money or property 
is evidenced by an instrument in writing, a suit upon the same is barred 
by the limitation of ten and not five years. (R.C. 1855, p. 1047; Reyburn 
v. Casey, 29 Mo. 129, affirmed. )—Moorman vy. Sharp, 283. 
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LIMITATIONS (Continued). 
4. Cause of Action.—The statute of limitations does not commence running 


against a demand until the cause of action accrues to the plaintiff.—Rab- 
suhl v. Lack, 316. 


5. Payments.—Payments of interest by the principal in a bond within ten 
years before suit brought, prevent the operation of the statute of limita- 
tions as to the surety in the bond.—Lawrence County to use, &c., v. Dun- 
kle, 395. 


M 
MANDAMUS. 


1. Official Tenure.—The right to an office cannot be determined upon an appli- 
cation for a mandamus to the Auditor of Public Accounts to issue a warrant 
to the relator for the salary, while another person holds the commission. 
(State ex rel. Jackson, Auditor, &c., 34 Mo. 575.) — State ex rel. Winston v. 
Moseley, Aud’r, 146. 


2. Practice.—The return to a conditional mandamus showing no good cause 
for not obeying its order, peremptory mandamus awarded.—Austen v. Pro- 
bate & Com. Pl. Ct. of Greene Co., 198. 


MECHANICS’ LIENS. 


1. Practice—Pleading.—A_ petition to enforce a lien under the law specially 
applicable to St. Louis county, must show that the contract was made with 
some one having an estate or interest in the land, and also who was the 
owner of the land on which the building was erected. (Acts 1857, p. 668.) 
—Porter et als. v. Tooke and wife, 107. 


2. Sub-contractor.—The right of the lienholder under Sess. Acts 1857, p. 668, 
does not depend upon his good faith in the statement of his demand, and 
is not divested for the reason that the sum claimed is excessive.—Hea- 
mann v. Busch et als., 137. 


8. Sub-contractor.—Under the law applicable to St. Louis county (Acts 1857, 
p. 668), the sub-contractor is not required to give notice to the owner of 
his intention to do work or furnish materials. The 2d sec. of R. C. 1855, 
p. 1066, is not in force in St. Louis county.—/d. 


4. St. Louis County—Notice.—Under the act relating to mechanics’ liens in St. 
Louis county, (Sess. Acts 1857, p. 668,) the lien attaches in favor of the 
sub-contractor at the time of performing the work, or furnishing the mate- 
rials; and notice required by the 18th section is to be given to the person 
who is the owner at that time.—Kuhleman v. Schuler et als., 142. 

5. Notice—Pleading.—A petition under a mechanic’s lien filed by a sub-con- 
tractor, under the special act for St. Louis county (Acts 1857, p. 668, § 18), 
must show that the sub-contractor gave notice to the owner at least ten 
days before the filing of the lien. Where the petition showed upon its face 
that only eight days’ notice was given to the owner, the defect is fatal, and 
the judgment should be arrested. (Schubert v. Crowley, 33 Mo. 564, affirm- 
ed.)—Heltzell v. Hynes et al., 482. 

6. Practice.—In a suit upon a mechanic’s lien by a sub-contractor, a general 

judgment for the debt against the owner of the property is erroneous.—ZJd. 
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MORTGAGE. 


1. Powers—Trust.—A deed of trust in the nature of a mortgage, provided that 
the trustee or his legal representative, or, in case of his death or absence 
from the State, the sheriff of the county, might proceed to sell the trust 
property, &c. The trustee having died, the sheriff sold the land and made 
a deed, by which he assigned, transferred and conveyed to the purchaser 
all the right, title and interest in him vested by said deed and appointment, 
that he could sell or convey as sheriff or trustee. Upon a bill brought by 
the owner to redeem, held, that the sheriff had no right, title or interest in 
the property whatever, and that his deed passed no title to the purchaser. 
—Miller et al. v. Evans et al., 45. 

Trustee’s Sale—Advertisement.—A misdescription in the trustee’s advertise- 
ment of the note, for default in payment of which the property is sold, 
affords no grounds for setting aside the sale.—Zd. 

Equity—Extension of time—Consideration.— The personal obligation of a 
party interested in a tract of land subject to a deed of trust to secure pay- 
ment of a note, and the promise to pay a higher rate of interest, is a good 
consideration for an extension of the time of payment. Where the sale un- 
der a deed of trust was procured by fraud, or the debtor lulled into security 
by falsehood, and the sale is made without his knowledge, equity will re- 
lieve the debtor from the effect of such fraud.—Clarkson et als. v, Creely 

et als., 95. 

PARTITION. P 

1. Guardian—Judgment.—Under the statute (R. C. 1845, p. 774, § 54) provid- 
ing for the partition of real estate, the court could appoint a guardian for 

minors having an interest, without the previous service of notice. When 

the court appointed a guardian who entered the appearance of the minors, 
although judgment of partition be rendered at the return term, the judg- 
ment is voidable, not void. (Hite v. Thompson, 18 Mo. 461, affirmed.)— 

Shaw et als. v. Gregoire, Exec’r, 342. 
Judgment—Record—Appearance.— The judgment of a record in partition, 

which recited that all the parties named had been duly notified of the suit, 

is conclusive.—Latrielle v. Dorleque, 233. 

. Judgment—Irregularity.—Although a judgment, that partition be made, en- 
tered at the first term, be irregular, it will not render the judgment void, 
and the title acquired under such judgment is good.—ZJd. 

4, Record—Evidence.—The record of a judgment in partition, reciting that 
all the parties had been served with process according to law, is conclusive 
upon the parties to the suit. (See Latrielle v. Dorleque, p. 233.)—John- 
ston et als. v. Kerkhoff et als., 291. 

PARTNERSHIP. 

1. Petition.—In a petition for an account between partners, the plaintiff must 
either state or pray for an account.—Pope v. Salsman, 362. 

2. Action—Note.—Where one of several partners executes a note in his own 
name for money borrowed, no action upon the note can be maintained 
against the other partners, although the money may have been borrowed 
for the firm, and applied to partnership purposes. —Farmers’ Bk. of Mo. v. 
Bayless et als., 428. 
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PARTNERSHIP (Continued). 


3. Pleading.—Where the petition alleges that A. and B. executed a note by 
the name of A. and thereby promised to pay, &c.; if the execution of the 

note be denied, evidence that the defendants were partners and that the note 
was given for partnership purposes will be admissible without any allega- 
tion in the petition that the defendants were partners. If the note be execu. 
ted in the partnership name, the petition must state who constitute the firm 
in order to show the liability. (See Farmers’ Bank v. Bayless, p. 428.) 
—Lessing et al. v. Sulzbacher et al., 445. » 

4, Administration —In a suit by the administrator of a deceased partner for a 
debt due to the partnership, the letters of administration should be admitted 
in evidence, that the plaintiff may further prove that he has given bond and 
has become entitled to administer the affairs of the partnership under the 
statute. (R. C. 1855, p. 121, &c.)—Denny’s Adm’r v. Primeau, 529. 


PAYMENT. 


1. Contract.—Although A. promise in writing to pay B. the debt due him 
by C., that does not release C. from his liability to B., unless B. assent to 
discharge C. in consideration of A.’s promise.—Snyder v. Kirtley, 423. 


bo 


Contract—Damages.—Congress possesses the exclusive power of coining 
money and of regulating the value thereof. Ifthe act of Congress of Feb- 
ruary 25, 1862, declaring treasury notes money and making them a legal 
tender, be within the constitutional power of Congress, then such notes and 
gold coin stand upon the same footing and each is a legal tender. In law 
they are equal in value, and courts can suffer no averment nor hear any 
proof to the contrary. In actions on promissory notes, the measure of re- 
covery is the sum promised, with interest. If treasury notes be not a legal 
tender, the plaintiff in the judgment is not compelled to accept them in 
payment, but may demand payment in coin.—Henderson v. McPike, 255. 


PRINCIPAL AND AGENT. 


1. Railroad—Carriers—Evidence.—Where goods are claimed to have been de- 
livered to an agent, at a distance from the line of a railroad, to be carried 
to the road and thence transported on its line, the authority of the person 
thus purporting to act as agent, to bind the corporation, must be shown.— 
Missouri Coal & Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 
Agency—Factor.—Where a correspondent ships goods to his factor to be 
sold upon commission, and puts no limitation upon the price, the factor 
may, in the exercise of a sound discretion, sell the goods; and the shipper 
will be responsible to him for the loss upon the sale.—Given et als. v. Le- 
moine, 110. 


PRACTICE, CIVIL. 
PARTIES. 


bo 


1. Demurrer.—A defendant, if not a necessary party to the suit, must demur to 
the petition, and cannot wait until the trial and then ask that his name be 
stricken out.—Seeding et al. v. Bartlett et als., 90. 

2. Judgment Confessed — Setting Aside.— A judgment confessed by several de- 
fendants cannot be set aside upon motion of a creditor who has recovered 
judgment against some of the defendants. Semble.—That the proper reme- 
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dy by a subsequent judgment creditor, to set aside a confession of judg- 
ment, is by a civil action, and not upon motion.—Powell v. January et 
als., 184. 


. Bond — Execution.— The bond contemplated by § 30, R. C. 1855, p. 748, is 


given, in reference to the claim of property preferred, to the sheriff, under 
sec. 26 of the Act concerning Executions. The party presenting the claim 
is the only person entitled to sue upon the bond. Other parties claiming 
the property are left to their ordinary action at law.—Stewart to use, &c., 
v. Ball’s Adm’r, 209. 


. Administratton—Trustee.—Where the title is in a trustee, he is the proper 


party to present the claim to the county court.—Richardson, Guardian, v. 
Frederitze, Exec’r, 266. 


. Assignor.—Suits must be brought in the name of the real parties in inter- 


est. A judgment in favor of the assignor of anote to the use of the 
assignee, should be arrested.—Hutchings to use, &c., v. Weeins et al., 285. 


. Action. ~The father is the party entitled to the services of a daughter liv- 


ing in his family, and the mother cannot maintain an action for the seduc- 
tion of the daughter if the father was living at the time of the seduction, 
although he may have died before the daughter gave birth to a child.— 
Heinrichs v. Kerchner, 378. 

Note—Endorsee.—The endorsee of a note for collection may sue in his own 
name.—Simmons v. Belt et als., 461. 


. Pleading.—In a suit upon an official bond, the action is properly brought 


in the name of the State, to the use of the party injured.—State to use, &c., 
v. Davis et als., 406. 


PLEADINGS. 


9. 


Answer.—An answer denying that notice was served as required by law, 
does not put in issue the fact of notice.—Seeding et al. v. Bartlett et al., 90. 


10. Mechanics’ Lien — Pleading. — A petition to enforce a lien under the law 


1. 


specially applicable to St. Louis county, must show that the contract was 
made with some one having an estate or interest in the land, and also who 
was the owner of the land on which the building was erected. (Acts 1857, 
p. 668.)—Porter et als. v. Tooke and wife, 107. 

Notice—Mechanic’s Lien.—A petition under a mechanic’s lien filed by a 
sub-contractor, under the special act for St. Louis county (Acts 1857, p. 668, 
§ 18), must show that the sub-contractor gave notice to the owner at least 
ten days before the filing of the lien. Where the petition showed upon its 
face that only eight days’ notice was given to the owner, the defect is fatal, 
and the judgment should be arrested. (Schubert v. Crowley, 33 Mo. 564, 
affirmed. )—Heltzell v. Hynes et al., 482. 


12. Misjoinder—Remedy.—W here several similar causes of action are set forth 


in one petition, but not separately stated, the proper remedy is not by de- 
murrer, but by motion to require the plaintiff to elect upon which cause he 
will proceed to trial, and to strike out the remaining causes of action thus 
improperly joined in one count.—Otis v. Mechanics’ Bank, 128. 


18. Promise.—A petition for the value of services rendered, must state a prom- 


ise of defendant to pay, or facts from which the law will imply a promise. 
An averment that the services were rendered at the request of an agent of 
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PRACTICE, CIVIL (Continued). 
defendant, is not an averment that they were rendered at the request of the 
defendant.—Wells et al. v. Pacific Railroad, 164. 

14. Statute of Frauds.—In pleading the defence of the statute of frauds, it is not 
sufficient to allege that the account is barred by the statute; the facts relied 
upon as a defence must be set out.—Dinkel v. Gundelfinger, 172. 

15, Attachment.— The granting to subsequent attaching creditors permission 
to appear and defend prior attachment, is within the sound discretion of 
the court. (R. C. 1855, p. 256, § 59.)—Jump v. Batton’s Creditors, 193. 


16. Attachment.—A subsequent attaching creditor seeking to defend against a 
prior attachment, must plead within the time allowed to the defend ant him- 
self.—Id. 

17. St. Louis—Special Tax.—In an action to collect the amount of a special 
tax under the act of January 16, 1860, (Sess. Acts 1859-60, p. 382,) it is not 
necessary to set out in the petition the contract between the City of St. Louis 
and the contractor doing the work. The act requires suit to be brought in 
the name of the city to the use of the contractor.—City of St. Louis to use, 
&c., v. Hardy, 261. 

18. Bills of Exchange.—The petition against the drawee of a bill of exchange 
as acceptor, must state a legal acceptance of the bill within the terms of 
the statute. The petition alleged presentment of the bill tu the acceptor, 
who promised to pay the bill and retained it in his possession. No demand 
for return of the bill accepted or unaccepted was alleged. Held, that no 
cause of action was shown. (Dryden, Judge, dissenting.)—Rousch v. Duff 
et al., 312. 

19. Statute of Frauds,—The defence of the statute of frauds must be pleaded, 
or it will not avail at the trial.—Rabsuhl v. Lack, 316. 

20. Demand.—The defence, that no demand was made prior to the institution 
of the suit, must be set forth in the answer. (R. C. 1855, p. 448, § 84.)—Jd. 

21. Note.—A petition against a party not the payee of a note, who appears 
as endorsee of the payee, and through whom the plaintiff claims title, and 
who is not charged as endorser by demand and notice, nor as maker by 
writing his name upon the note to which he is a stranger, shows no cause 
of action.—Bank of the State of Missouri v. Haden, 358. 

22. Partnership.—In a petition for an account between partners, the plaintiff 
must either state or pray for an account.—Pope vy. Salsman, 362. 

23. Petition— Tenants in Common.—In a petition by one tenant against his co- 
tenant for an account of the rents and profits, the plaintiff must allege 
what rents and profits have been taken by his co-tenant, or allege that he 
has received the rents and profits, and pray an accounting.—/d. 

24. Answer — Inconsistent Defences.--When the answer to a petition upon a 
promissory note denied the execution of the instrument, and also pleaded 
payment of the consideration for which the note was given, the second 
defence should be stricken out.—Sheppard v. Starrett, 367. 


25. Demurrer.—Where parties separately liable upon a bill of exchange, demur 
jointly to a petition as showing no cause of action, it is erroneous to enter 
judgment for both defendants, the petition showing a good cause of action 
against the acceptor. The parties should demur severally. (R. C. 1855, 
p. 1278, § 2.) —Bank of the State of Missouri v. Young’s Adm’r et al., 371. 
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26. Note.—A petition upon a negotiable note, alleging that A. & B. made 
their note to A. and that the note was delivered to the plaintiff for a valu- 
able consideration, whereby plaintiff became the owner of the note, does 
not show a right of action in the plaintiff'—Mechanics’ Bank v. Donnell et 
als., 378. 

27. Exhibits—Record.—The instrument of writing sued upon and filed with 
the petition, is not part of the record.—Chambers v. Carthel et al., 874. 
28. Exhibits.—An exhibit stated to be annexed to or made part of a pleading, 
does not thereby become part of such pleading.—Deitz et al. v. Corwin et 

al., 376. 

29. Demurrer.—A demurrer admits the truth of the averments made, but de- 
nies the legal conclusion therefrom. The exhibits filed with a pleading 
cannot be made part thereof, nor be considered in deciding upon the suffi- 
ciency of the pleading.—Curry v. Lackey, 389. 

30. Demurrer.—Whiere different causes of action of the same class (R. C. 
1855, p. 1228, § 2) are united in the same count, the defect cannot be reached 
by demurrer but only by motion. (See Otis v. Mechanics’ Bank, p. 128.) 
—State to use, &c., v. Davis et als., 406. 

31. Penal Bond.—In a suit upon an official bond, the various breaches assign- 
ed cannot be called the statement of several causes of action.—/d. 


.82. Note Negotiable—Petition—A petition upon a negotiable promissory note 


must state the facts which in law make the note negotiable, as inland bills 
of exchange. (Jaccard v. Anderson, 32 Mo. 88, affirmed.)—Simmons v. Belt 
et als., 461. 

33. Note.—In an action by an endorsee against an endorser, the petition 
must state the facts which in law make the endorser liable, as demand and 
refusal of payment and notice thereof tothe endorser, or such facts as ex- 
cuse a demand. The insolvency of the maker is no excuse for not making 
a demand.—Jamison v. Copher, 483. 

34. Action for Deceit.—A petition against the endorser of a negotiable note en- 
dorsed after maturity, alleging that the endorser, with intent to deceive the 
endorsee, falsely represented that the maker was solvent, and that, relying 
upon such representation, the endorser accepted the note, shows a good 
cause of action.—/d. 

35. Misjoinder of Causes of Action.—A count in an action ex contractu is improp- 
erly joined with a count in an action ex delicto.—Id. 

36. Attachment.—Where, in a suit by attachment, an interpleader is filed 
claiming money or property in the hands of a garnishee, the issue upon 
the interpleader must be tried and determined before the trial of the issue 
between the plaintiff and the garnishee.—Ladd et als. v. Couzins, 513. 

37. Default.— The Supreme Court will not, except where manifest injust- 
ice has been done, revise the discretion of the inferior court in refusing 
to set aside an interlocutory judgment or default. An affidavit to set aside 
a default should set forth the facts, that the court may see whether there 
be merits in the defence.—Florez v. Uhrig’s Adm’r, 517. 

38. Trial—Variance.—The plaintiff cannot set up one cause of action in his 
petition, and on the trial prove another and a different one. If he allege a 
parol contract in his petition, he cannot at the trial prove a contract under 

seal.—Dougherty v. Matthews, 520. 
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39. Joinder of Actions.—Bonds given by the same defendants may be united in 
one petition, although the parties giving them stand in different relations to 
each other.—State to use, &c., v. Schneider et al., 533. 


TRIALS. 


49. Instructions—Issues.—An instruction, that all allegations in the petition 
not specifically denied in the answer, are to be taken as true, is erroneous ; 
the issues should be specifically stated.—Mo. Coal & Oil Co. v. Han. & St. 
Jo. RR. Co., 84. 

41. Writ—Seal.—The omission of the clerk to affix the seal of the court to the 
writ makes the writ irregular but not void, and the defect may be amended 
after motion to quash.—Jump v. Batton’s Creditors, 193. 

42. Continuance.—Reasonable diligence to procure the attendance of witnesses 
and in preparing for tria! must be shown, to authorize the application for a 
continuance.—Kelly et al. v. Saunders, 200. 

43. New Trial—Newly-discovered Evidence.— Upon an application for a new 
trial upon the groand of newly discovered evidence, it must appear that 
the evidence was newly discovered.—ZJd. 

44. Trial—E vidence.—T he evidence offered at the trial must be applicable to 
the issues made by the pleadings.—Greene v. Gallagher, 226. 

45. Objections to Evidence.—Where objections are offered to the admission of, 
evidence, the reason for the objection must be stated.—/d. 

46. Amendment.—Amending the pleadings at the trial, is a matter within the 
sound discretion of the court.—Jd. 

47. Judgment—Record—Appearance.—The record of a judgment in partition, 
which recited that all the parties named had been duly notified of the suit, 
is conclusive.—Latrielle v. Dorleque, 233. 

48. Judgment —Irregularity.— Although a judgment, that partition be made, 
entered at the first term be irregular, it will not render the judgment void, 
and the title acquired under such judgment is good.—Zd. 


49. Damages—Replevin.—Where property in the possession of a party having 
only a special interest therein, is taken by a stranger to the title, in an 
action for the claim and delivery of personal property ; if the plaintiff fail to 
maintain his action, the defendant is entitled to recover the entire value 
of the property taken.—Fallion v. Manning, 271. 

5). D:fault.—An interlocutory judgment by default, where there is no issue 
of fact to be tried, may be made final upon any day of the term succeeding 
that at which the default is taken. The motion to set aside the default should 
be made before the entry of final judgment. (R. C. 1855, p. 1278, § 5.)— 
Matthews v. Cook et al., 286. 

51. Petition—Judgment—Error.—A judgment for a sum of money greater than 
that demanded in the petition is erroneous. (Sed quere. See R. C. 1855, p. 
1280, § 12; Ashby v. Winston, 26 Mo. 210; Northcraft v. Martin, 28 Mo. 
469.)—Pope v. Salsman, 362. 

52. Default.—It is erroneous to enter a judgment by default while there is an 
answer on file remaining undisposed of.—Norman v. Hooker, 366. 


53. Evidence—Evclusion.—It is error in the court to exclude from the jury 
testimony pertinent to the issues.—Sheppard v. Starrett, 367. 
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54. Default.—Upon a motion to set aside a judgment by default, the court can- 
not be required to review the evidence upon which the judgment was given. 
—Chambers v. Carthel et al., 374. 


55. Cvunsel—Jury.—It is within the discretion of the court to limit the time 
for the argument of counsel to the jury, and such discretion will not be 
revised by the Supreme Court unless it has been unsoundly exercised to 
the prejudice of the rights of the party.—Trice v. Hannibal & St. Joseph 

| R.R. Co., 416. 

56. Continuance— Military Service.—The acts of May 15, 1861, (Sess. Acts 
1861, p. 46,) relating to suits against persons in the military service, and 
the act of March 17, 1863, (Sess. Acts, p. 30,) do not prohibit the commence- 
ment of a suit against a party in the military service, but stay its prosecu- 
tion for the times limited. (Decision in Bruns et al. v. Crawford et al., 

84 Mo. 330, modified.)—Donnell v. Stephens, 441. 


57. Amniment at Trial—The amending of the pleadings at the trial is a 
matter within the discretion of the court, and its judgment will not be re- 
viewed unless such discretion has been manifestly abused.—Ferguson v. 
Hannibal & St. Joseph R.R. Co., 452. 

58. Evidence—Issues.—It is not error to refuse to admit evidence not rele- 
vant to the issues presented by the pleadings.—Zd. 

59. Issues—Instructions.—The court cannot by its instructions change the is- 
sues presented by the pleadings.—Moffatt v. Conklin et al., 453. 

60. Jnstructions.—It is error in the court to assume the existence of facts put 
in issue by the pleadings.—ZJd. 

61. Default—St. Louis County.—A judgment by default may, in St. Louis coun- 
ty, be made final at the return term. (R.C. 1855, p. 1595, § 25.)—Morris, 
Trustee, v. Horrell et als., 467. 


Supreme Court. 

62. Appeal—Transcript.—Transcript of record not showing what was the cause 
of action, judgment affirmed.—Cloney et als. v. Clatterbuck, 163. 

63. Judgment.—No final judgment in the case. (Young v. Stonebreaker, 83 
Mo. 117, affirmed.)—Adams v. Trigg, 190. 

64. Instructions.—Judgment reversed, there being no evidenee to warrant the 
instruction given.—Webster College v. Tyler, 268. 

65. Verdict.—Where the verdict is entirely unsupported by the evidence, the 
Supreme Court will set it aside.—Morris v. Barnes’ Adm’r, 412. 

66. Criminal_—Judgment affirmed; defendant failing to appear and prose- 
cute his appeal.—States v. Haynes, 199. 

67. Fraud.—The court below having found in favor of defendants as to the 
question of fraud, judgment affirmed.—Miller & Lich v. Hummitsch et 


68. Frawlulent Conveyance—Mortzage.—Judgment affirmed, although erro- 
neous instruction given, the other instructions fairly presenting the case 
to the jury.—Hook, Adm’r, v. Craghead, 380. 


69. Exceptions.—No point saved for the consideration of the court.—Mehl v. 
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564 INDEX. 


PRACTICE, CRIMINAL. 


1. Larceny.—If a bailee obtain possession by delivery under a pretence of hir- 
ing, but with the actual design of depriving the original owner of his prop- 
erty, he is guilty of the crime of larceny. If he bring the property into 
this State, he can be here indicted and punished. (R. C. 1855, p. 637.)— 
State v. Williams et al., 229. 

2. Indictment.—Where a verdict of not guilty is found upon one or more counts 
of an indictment, and a verdict of guilty upon the others, the defendant 
cannot again be tried upon the counts found in his favor.—State v. Kattle- 
mann, 105. 

3. Justices’ Courts.—In a recognizance taken by a justice of the peace, it is not 
necessary that the particular facts by which the officer acquired jurisdiction 
should appear upon the face of the recognizance. The taking of the recog- 
nizance itself shows that the justice had adjudged that there was probable 
cause to believe the defendant guilty.—State v. Railey et als., 168. 

4. Justices’ Courts.—Where a justice of the peace takes a recognizance from 
a party charged with an offence, it is not necessary that the transcript of 
the justice’s docket should show an adjudication upon the charge made.—Zd. 

5. Indictment—Limitations.—An indictment for a felonious assault found at 
the May term, 1864, charged that the offence was committed in May, 1860, 
and to avoid the limitation of three years, alleged the finding of an indict- 
ment at May term, 1860, which was quashed at the May term, 1864. Held, 
that the defect in stating the proceedings upon the previous indictment did 
not tend to the prejudice of the rights of the defendant upon the merits, 
and that a motion to quash was properly overruled. (R. C. 1855, p. 1176, 
§ 27, and R.C. 1855, p. 1211, § 29.)—State v. Duclos, 237. 


S 


SECURITIES. 


1. Surety—Notes.—The surety is entitled, upon paying the debt of his prin- 
cipal, to the securities pledged to the creditor by his principal.—Arnot et al. 
v. Woodburn, 99. 

2. Administration.—The administrator of an intestate who was security for 
the payment of a debt, has authority to consent to the creditors granting to 
the principal debtor an extension of the time of payment, if it be for the in- 
terest of the estate.—Smarr v. McMaster, Adm’x, 349. 


3. Note. — The neglect of the creditor to collect the bond or note from the 
principal debtor, will not discharge the surety from his liability, unless 
he give notice to the creditor in accordance with the statute, (R. C. 1855, 
p. 1454, § 1 & 2,) and the creditor, after such notice, fail to commence suit 
within the time limited.—Cain v. Bates’ Adm’r, 427. 


SLAVES. 
See STaTuUTES. 


STATUTES. 


1. Slaves—Repeal.—The repeal of the act of February 27, 1855, (Sess. Acts 
1855, p. 169,) concerning the transportation of slaves, &c., by the act of 
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STATUTES (Continued). 
February 4, 1864, (Sess. Acts 1864, p. 41,) did not affect actions already 
commenced. (R.C. 1855, p. 1021--2, § 1.)—Rogers v. Pacific Railroad, 153. 
See CoNnsTITUTION. 


m 

TRUSTS AND TRUSTEES. 

See MortGace, 1, 2. Equity. Conveyances, 3. 

1. Bills and Notes —Evidence.— The words “sheriff of Saint Louis county” 
after the name of the payee of a promissory note, are merely descrip- 
tive of the person of the payee and endorser. An endorsee for value, in 
good faith, before maturity, is not by such description charged with notice 
of atrust. (Dryden, Judge, dissenting.)—Powell v. Morrison et al., 244. 


WRIT. 

1. Practice —Amendment.— Where an execution issued to the sheriff has 
been amended or altered at the request of the plaintiff} a sheriff sale and 
deed to the plaintiff, for land of the defendant, will not pass title. If the 
land had been purchased by a stranger, without notice of the alteration of 
the writ, quere, as to its effect.—Trigg v. Ross, 165. 

2. Seal.—The omission of the clerk to affix the seal of the court to the writ 
makes the writ irregular but not void, and the defect may be amended after 
motion to quash.—Jump v. Batton’s Creditors, 193. 
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